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IIEPEIMOBA

OAEKCIM BEHIAMIHOBUY KPECIH

BBEIAEHHAA

OAEKCIV BEHIAMIHOBUY KPECIH FOBiae#t Habu Bapru

OAEKCIV BEHIAMIHOBUY KPECIH 70-piyHUH I0BIA€H YTOPCHKOTI(

IIOPIBHSIABHE ITIPABO3HABCTBO

[lopiBHIHHA MPaBOBUX KYABTYpP 1  IIPaBOBOTO
MHCAEHHS

3HaueHHd MOHSTT «IIPaBO» B ITOPIBHAABHO-IIPABOBUX
JIOCAIIZKEHHSIX 1 ITpobaeMa ix ob6’ekra

Theatrum legale mundi: IIpo kaacudikailiro mIpaBOBUX
CUCTEM

Ilpaeoei mpaduuyii? Y moIIyKax OpaBOBUX ciMeM i
KYABTY]D

MixkcucreMHa KOMYHIiKaIlig B MezKax onHi€el
IopUcaukKIili: Bumagok 13 3AUTTIM 3MilllyBaHHAM
3araAbHOTO IIpaBa U3 nuBiAbBHUM y Kanani
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['aobanizallis depes mpaBoBi TpaHcdepu: Macosi mii,
KPUTHKA, pPO3YapyBaHHS

PIAOCOPIA I[TPABA

[IpaBoBa OOKTpPHUHA: METOOOAOTISA TA OHTOAOTISA
BepxoBeHCTBO npasa, abo [unrema €TOoCY:
BUPOIIyBaHHA Y1 MeXaHidHe HaB’s3yBaHHS
CTpykTypa €BpPOIENUCHKOTO IIpaBa y IIOPiBHAABHINU
[IEPCIEKTUBI

dinocodpiss mpaBa, Teopid mHpaBa 1 wMmakdOyTHe
TEOPETUKO-ITPABOBOI AyMKI

C. I. MAKCUMOB & H. CATOXMHA  3aragka mpasa i
IIPaBOBOT'O MHUCAEHHS (pelleH3isd Ha OMHOMMEHHY KHUTY
Y. Baprn)

HdomarTok: PESIOME

3HayeHHs «IpaBa» OPU MHOPIBHSIHHI IIpaBa, abo
CKAQIHICTH TOro, III0 € O00€KTOM IIPaBOBOTO
[IOPIBHSHHS

Pi3Hi MEHTAABHOCTI POMAaHO-TEPMAaAHCBKOI'O Ta AaHTAO-
aMepPHUKaHCBHKOro nmpasa? [lo muTaHHA AOTIKH B IIpaBi



IIEPEAMOBA






IIEPEIMOBA

Ynepiie mu 3yctpiaucd BUNaakKoBo — y IlekiHi Ha BcecBiTHbOMY
KoHrpeci dinocodii nmpasa. [IpocTto B kopumopi. 9 panimie Bike
6aunB KHUTU 3a pemakuii mnpodgecopa Yabu Bapru Ta,
MIPOYUTABIIN HamuC Ha Oedmaxki, 3pamiB i migidimos nepmum. Lle
O6yB Kopumop y roreai «/Ipyxx6a». [Tam’aratro, 1110 B IIbOMY KOPUIOPi
MH IIPOCHOIAM 3a PpO3MOBOI He OAHy roauHy. HanszBuuaiini
iIHTEAITeHTHICTh, MOOPO3HUYAUBICTE Ta €pPydOBaHICTH YTOPCHKOTO
KOAETH, Yoro izei, 9KUMHU BiH pago MiAUBCH — I1€ 3MYCHAO 3a0yTH B
TOW OE€Hb IIPO HACHYEHY IIporpamy KoHrpecy. Koancs g Bxke nucan
OpOo AUBHY aTMocCdepy ILBOro 3aXOoAy — 3yCTpid 4uyxKuxX 3axony i
Cxony 3 mpe3eHTalliIMU, ase 6e3 niasory. Harra po3moBa 3HAYHOIO
MipOI0 II€ KOMIIEHCYBaAa, X04a M OIIO3UIlil 3HAYHOI MiX HaMHU HE
O6ya0, CKOpillle — B3aEMOIOIIOBHIOBAHICTb.

I Bce 3 BigMiHHOCTI Oyau i €. BoHM yTouyHIOBaaucs i
aKIEHTyaAl3yBaAUCS IIi3HIIIE y HAIINUX YUCAEHHUX pPO3MOBax 3
YHaboro Baprorm, a TakoxX 3 y4YeHUMHU, HGKi OAukde 1m0 Horo
cBiTOrASIy, aHixk mgo wmoro — I[l’epom Aerpanom, IlaTpukom
FaenHoM, XamuMmatyasoro Bexpyszom. Yaba Bapra, HacKiabkH 4
MOro po3ymiroo, po34duHLE IpaBoO y HOro KOHTEKCTax, 1 HacaMuepen
— KyAbTypHOMy. Taka HMOro moO3HIlig IPOTHCTAaBA€HA HK
TpanuIliiHitl Meradi3uuHil, anpiopHiii, cy0’€KTUBHIH 3a CBOEIO
cyTHicTIO drinocodii mpaBa, Tak i TpagULiiHOMY HOPMAaTHUBI3MYy
IIOPIBHAABHOI'O IIpaBO3HABCTBa. Bapra mnwumie mnpo IMOPiBHAABHI
OpaBOBi KyABTYPH Ta IOPIBHAABHE IIPABOBE MHCAE€HHA SIK HOBI
B3a€MOIIOB’sI3aHi MapaAurMy I0PUANYHOI KOMIIapaTUBICTUKU.

[ITo y Hac, 9K M€HiI BUOAETHCS, CHianbHe? [lepeKOHaHHA B TOMY,
III0 KOXKHE HalliOHAaABHE IIPaBO Ma€ PO3yMITHUCH TAMOUMHHO, TAUOIIIE
HIXX [Jep3KaBHI 4H O[epzKaBA€HI IIPaBOBI HOpPMH, III0 OCTaHHI HeE
OIIOTh aBTOMAaTHYHO, a 4acTO MilOTh HECIOiBaHO ITO-iHIIIOMY abo
He [iIOTh B3araai. ¥ Tomy, II10 KOXKHE HallioOHaAbHE IIpaBo Ma€ OyTH
mi3HaHe B YCil cBoid crenudpini ¥ AuWIle IIOTIM 00epesKHO
MIOPiBHIOBATUCH — HACTIABKHM O0epeskHO, 106U He BTPATUTU NpPU
IPOMY CBOiX BiZIMiHHOCTel, He€ CIOKYyCHUTHCS Ha IIOBEpPXOBi U



dopMaabHI TOAIOHOCTI B TIOIIYKY UIHPOKUX Yy3araAbHEHb,
3araAbHOCBITOBUX 1 pErioHaABHUX TEHAEHIIA Ta CHIABHOCTEH,
3pydyHUX Kaacudikamii i Tumoasorii. Y ToMy, III0 METOIO
IIOPIBHAABHOIO IIIAXOAY € HacaMIepesn IIi3HaHHA HAIllOHAABHOTO
opaBa gK CcaMOIliHHOro ¢eHoMeHa, X04 1 B ycix Horo
BEPTUKAABHUX 1 TOPHU30HTAABHHUX 3B’d3Kax, a HE CHpUIHHY
yHidikallii Yu pererniii.

Y yoMy HalI IoOrAsSAyu BiApidHAOThCA? Hampukaan, 9 BBaxKaro
MariCTpPaAbHUM IIPOTHUCTABAE€HHS IIO3UTHBI3MY Ta €MIIpHUIU3MY, 3
onHoro OOKy, Ta MeTa(i3uKu ¥ CHEKyAdTHBHOI AenyKuii — 3
IHIIIOTO, a TOMY COLIO-KyABTYPHHM IIO3HWTHUBI3M y IpaBl -
abCOAIOTHO HOpMaAbHUM sBUIIeM. A Bapra, HackiabKH 49 #oro
PO3yMilo, YiTKO 3aCy[AKy€ IIO3UTHUBI3M.

Yaba Bapra — myapa AronuHa 3 BEAUKHMM OCOOHCTHM i ciMeHHUM
JIOCBiZIOM, MiIlHO BKOPiHEHUM B YTOPCBKY iCTOpIIO i KyABTypy. Moro
HAyKOBI [OCAI/2KEHHd II€PEHAITAalIOThCa 3 IUM [JOCBIiAOM, 4YH
OPOXOASTh Kpi3b MOOCBIA, YW [OOCBiA MOPOXOOAUTH Kpi3b HHUX.
OcobuctTo y MeHe € TakKe BiguyTTs IIpU HPOYNUTAHHI HOoro mparib.
Aae 11e He 3HUXKYE X I[iHHICTh — HABIIaKH, Bapra 0iAbIll BiABEepTUH,
AiHig Horo MOYMKH BiaKpuTa, HEe IPUXOBYETBCH 3a HIOUTO
HEIIOPYIITHUMH, a HacIIpaB/Ii XUMEPHUMU, aOCTPaKIIIIMHU.

[Tpami Yabu Bapru, 3i6paHi B 11i¥f KHHU3i, icHa cipaBa, He € Horo
OCHOBHUM OopobkoMm. BiH € aBTOpoM, CIIiBaBTOPOM, YIIOPSITHUKOM
1 HAYyKOBUM pPENAKTOPOM HU3KH (pyHOaMEHTAaABHUX MOHoTrpadii,
OIABIIICTL 3 SIKHUX BHIOAHO AHTAIMCBKOIO MOBOIO, dYacTHHa — 3a
MeXKaMH YTropinmHH. Bipro, 1m0 iX TakoX KOAUCEH Oyne
epeKkAaleHo YKpaiHChKOI MOBOIO. AAe Te, 110 € B IIiH 36ipIiii — 11e
3aIIpoLIEHHS 00 AiaAory, OO CIIIBAyYMaHHS 1 CHIBTBOpPEHHd. [IgKyio
Bawm, maBHiii apyr Yaba Bapra, 3a Te, 110 Bxe 6araTo pokiB Bu
BiAKpHUBAaEeTE MEHI U IHININUM YKPaiHCBKHM KOAETraM [ABEPL A0 CBOEI
TBOp4YOi Aaboparopii, 3a BHCOKUH IiHTEAEKTYaABHHH CTaHOapT
auckycii. 3a Te, B yomy g 3 Bamu 3rogHui. I ocobamnBO 3a Te, B
yoMy 3 BamMu He OroazKyrcs.

O.B. KPECIH
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OAEKCIi1 BEHIAMIHOBHY KPECIH

IOBIAEH YABH BAPTH

IopisHsanwbHo-npasosi docnioxkeHHs [KuiB] 2011/2, 324-326
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7 MDKHQPOIHUI HOYKOBMI IOPUANYHM

YkpaiHCbko-rpeLbku

]
~

HaykoBa xpoHika

11. O meopuu cpaBHUTeJBHOTO IpaBoBedeHusa // IlopiBHAIbHE IpaBo-
3HABCTBO: CYYaCHMII CTaH i IePCIeKTMBM PO3BUTRY: 30ipHMK HAYKOBUX
mpais / 3a pen. FO.C. Illemiryuenka, O.B. Kpecina. — K., 2006.

12. IIpaso: HauuoHaJBHOE, MEXKIAYHAPOIHOE, CpaBHUTeJIbHOE [/
T'ocynmapctBo n mpaBo. — 1998. — Ne 8.

13. IIpobaemsb. cpaBHUTEJBHOTO 3aKoHOBeneHua // T'ocymapcTBo u
mpaBo. — 1993. — Ne 8.

14. CpasHumeavHoe IPaBOBELEHNE — KOHI'PECC YUEHBIX-IIPaBOBeJOB //
T'ocynapcrso 1 mpaBo. — 1999. — Noe 2.

15. CpasHumeavHoe NIpaBOBeleHMe: KOHI[eNTyaJbHble I[IOAXOABI //
+Kyprana poccuiickoro mpasa. — 2009. — Ne 5.

16. CpasHumeavHoe  TpaBOBEJeHME:  Pa3BUTUE  KOHIENIUIA U
obmecTBenHoi npaktuky // Kyprasa poccuiickoro npasa. — 2006. — Noe 6.

17. CpasHumeabHo-npagosoti aHaAJIMU3 MHCTUTYTOB TOCYIAAPCTBEHHOTO
yopaBieHusa // AZMMUHUCTPATUBHBIE IIPOLIENYPHI ¥ KOHTPOJb B CBETE €BPO-
nevickoro onsita / ITox pen. T.f1. Xabpuenoii u #K. Mapry. — M.: CraryT, 2011.

18. Comparative Law and the Integrating Role of International Law //
Foundations of Comparative Law: Methods and Typologies / Ed. by
W.E. Butler, O.V. Kresin, Iu.S. Shemshuchenko. — London: Wildy, Simmonds
& Hill Publishing, 2011.

ITemwyuenxo FO.C.,

Jupexmop Inemumymy depacasu i npasa im. B.M. Kopeyvkozo HAH
Yxpainu, axademix HAH Yxpainu, inodemHull ynen PAH,
ynen-kopecnondenm MidcHapoOHol akademii NOPIBHANABHOZ0 NPABA

Kpecin O.B.,

KepieHuK Llenmpy nopieHAanbHO20 NPAso3HaA8CMEA

Inemumymy deparcasu i npasa im. B.M. Kopeyvkozo HAH Yxpainu,
ynen-rxopecnondenm MixcHapoOrol akademii NOPL8HALLHOZ0 NPABA

lOginei Yabu Bapru

HemnromasHo Bizi3Ha4YMB CBIiil I0BiJielt Hall KoJjiera i npyr Yaba Bapra — Bu-
JaTHNUV YTOPCHbKMII BUEHMI, BiMOMMII TajleKo 3a MeskaMy cBoel BaTbkiBImMHN
3aBJAKY CBOIM IIpalaM 3 Teopii i dpisocodpii mpasa Ta MOPiBHAJIBLHOIO IPaBO-
3HABCTBA.

Yaba Bapra Hapoausca 25 TpaBHa 1941 p. y m. Ileu. 3akinunuB YHiBepcureT
M. [Teu y 1965 p. Taxosk HaBuaBca Ha MiskHaponHOMY (pakyIbTETI TOPIBHAIL-
Horo npaBa (1968—1971 pp.). ¥ 1977 p. 3aXucTUB KaHIAUIATCBKY, a B 1991 p. —
JOKTOPCbKY aucepranito. 3 1965 p. mpamroe B IHCTUTYTI OpMAMYIHUX
JOCJIisKeHb YTOPCBbKOI akageMii HayK, HMHI Ha [ocajli HAyKOBOTO pPaIHUKA.

12



Haykosa xpoHika

Y 1982—1992 pp. — acmipaHT, BUKJIaga4, I01eHT, a y 1992—2002 pp. — nipodpe-
Ccop Ta KepiBHUK IIpoeKTy «IlopiBHANBHI IpaBoBi KyJIbTYpU» Bynamercbkoro
yHiBepcurery (E6tvos Lordnd University). ¥ 1991-1994 pp. — pagHuk
peM’ep-MiHicTpa Yropmuun. ByB mpodecopom HOPUAMYHOTO (ParyJIbTeTy
(1995—2011 pp.), 3actynaukom gekasna (1995—2002 pp.), 3aCHOBHUKOM Ta AU~
pexTopoM IHcTUTyTY (hinocodii mpasa (2006—2011 pp.) KaTosmipkoro yHiBep-
curery Yropiyey imeHi Iletepa Ilaskmani. Bukiaangas, 30KkpeMa, Teopito Ipa-
Ba, pisocodiro nmpaBa XX CTOJITTA, MOPIBHAJJBHI IIPaBOBi KYyJIbTYpPU, TEOPiI0
IOPUANYHOTO IIPOLiecy, NapagurMy IIPaBOBOTO MMCJIEHHS Ta IHINI HaBYaJIbHI
nycnuutiay. TakosK BUKJIaAaB B yHiBepcuterax Jlyany, Bepainy, Bproccedto,
Mroucrepa, Crokronsmy, Kpacuoapcoska, Tpenra, Tpipa Ta iH.

Unen-kopecnognent MikHapomHOl akajeMii NMOPIBHAJBHOTO MIpaBa 3
2002 p. Yuenwnii cexperap (1976—2006 pp.), a 3 2006 p. — rosioBa YropcbKOTO
koMmiTery MiskHaponHoi acomiarnii dimocodii mpaBa Ta comnianabHOi (isocodii,
O0yB cekperapem Kowmirery cinocodii mpaBa Yropcbkoi acormiarii mopucris
(1970—1989 pp.), 3aCHOBHMKOM i r0JIOBOIO YTOPCHKOI acoriallii ceMioTuKM mpa-
Ba (1989—2000 pp.), 3aCTYIIHMKOM TOJIOBM YTOPCBKOI JIrM 3a mpaBa JIOAVHU
(1995—1999 pp.) Ta in.

€ aBTopoMm 27 i yIOPATHMKOM 33 KHUT YTOPCHKOIO, aHIVIIICBKOIO0, HIMEIIbKOIO,
pociricbKor0 MoBaMI, a Takosk 420 craTeli, oryO/IiKOBaHUX JeCATbMa MOBAMIL.
HayxoBuit pegaxkrop cepiit kuur «®Dinocodia npasa» (3 1988 p.), «IIpaBo» (3
1990 p.), «bBibsioTerka 0PUANYHOTO (PaKkyNIbTeTy KRaTOMMIIBKOrO yHiBEpCUTETY
imeni ITerepa ITaskmani» (3 1996 p.). 3arasiom y 1nx cepisfx 3a 10ro pelaKIieio
OyJ10 orrybJikoBaHo moHas 60 BUIAHE.

Cepep 1ioro HaviBaskIMBIMX myosikanii: « Kogudikaria Ak comio-icTopmud-
Huii peHomen» (1979), «ITomituka i Jorika B ipasi» (1987), «IIpupona ropummy-
Horo Iponecy» (1992), «IIpaBo i dinocodpia» (1994), «Hapucu dinocodii mpa-
Ba» (1994), «IIpaBoBi Teopii Ta nmpaBoBi KyabTypu» (1994), «Ilepexin qo Bepxo-
BeHcTBa mpaBa» (1998), «Jlekmii 3 mapagurm mpaBoBoro mMucijeHHA» (1998),
«Teopia npasa Ak cycmisnbHa Hayka» (1999), «IIpaBo ak opomec» (1999), «IIpa-
BO fAK JIOrika, cucrema i TexHikar» (2000), «Pimocodia mpaBa Ha Mexi Tuca-
goaiTe» (2004), «Ilepexin? o BepxoBeHCTBa IpaBa’ BUKINMKM KOHCTU-
TymioHasidMy Ta nepeximHii roctuilii B Ilentpasprinn Ta Cxinmit €Bporri»
(2007), «IIpaBoBi cucTemMu i IpaBOBI MEHTAJITETI Y IIEPCIIEKTIB] €BPOIIEICHKOI
yHigiramii» (2009), «Teopis i pimocodisa npasa. Hopwma, jsorika, cucrema, T0K-
TPUHA 1 TeXHiKa y mpaBoBoMy mporieci» (2011), «IlopiBHANBHI TpaBOBi KyJIbTYy-
pu» (2011), «CyuacHe npaBoBe isocodpcTByBanHs» (2011) Ta iH. Cepen KHUT
3a JI0TO pefaKIl€0 MOKHA BiI3HAUNTH TakKi: «3aximHa Teopid mpasa» (1977),
«IlopiBHANBHI IpaBoBl KyJabTypu» (1992), «Teoperuuni sacanmu mpaBoBOi
rosritukn» (1992), «MapkcucTebpka Teopia npasa» (1993), «IIpumupeHssa 3 Mu-
HYJIMM 4Yepe3 BePXOBEHCTBO IIpasa» (1994), «EBporelicbki MpaBoOBi KyJIbTYpu»
(1996), «IIpaso i moBa» (2000), «IIpaBo i chisocodpia: aHTOJIOriA TPABOBOI JyM-
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HaykoBa xpoHika

MopisHanbHO-npasosi gocnimkeHHsy, 2011, No 2

-TPEUBKMI MXHAPOAHHI HOYKOBUI OPUAMYHMI XYPHOA «

YkpaiHcbko

w
o)
o~

ky XX croairrtar (2001), «Mapkcuam i comiajyicTyHa IIpaBoBa KYJIbTypa»
(2003) Ta in.

HanzeuyaiiHo IpMEMHO, 1110 B3Ke IIOHA T ABa PoKU rpocpecop Haba Bapra Ge-
pe aKTMBHY yd4YacTb B YKpaiHCbKOMY HayKOBOMY »KUTTi, BinBimyBas Kuis,
JIbBiB, IBaHO-PpaHKIBCBHK, e OpaB ydacTh y CUMIIO3iyMaX i KoHJpepeHIiax
Tacturyty nepsxkasu i mpasa im. B.M. Koperbrkoro HAH Ykpainu, Yrpaincekoi
acoriaIgii MopiBHAJIBLHOTO IPABO3HABCTBA, JIbBIBCHKOTO JeP:KaBHOTO YHIBEPCH-
TeTy BHYTPIIIIHIX CIIpaB, BUCTYIIaB 3 BIIKPUTUMM JIEKLIIAMH 1 Ipe3eHTyBaB CBO1
kHUTY. BiH € useHoOM pepakoJeriii skypHaJtiB «IlopiBHAJIBbHO-IPaBOBIi
pocaimskeHHA» Ta «IIpaBo YKpaiHu», yKpaiHCBKOIO MOBOIO IIepeKJalleHO
KiJIbKa JI0TO0 IIpalp.

IIpodecopy Bapsi npuramaHHi iHTEJIreHTHICTh, HAYKOBa KOPEKTHICTbL Ta
aKypaTHICTb, JOOPO3UUINBICTE 1 BIZKPUTICTD 40 KoJier. X0o4y Bij iMeHi unceH-
HIX yKpaiHCbKUX npysiB Habm Bapru BUCIOBUTH IIVIpe 3aXOIJIEHHA HUM fAK
IIOJBVM>KHMKOM HaYKM i TobaskaTyl IOMy TOBTMX IIACJIVBUX i HATXHEHHUX POKIB!

B0 imeni Yxpaincvkoi acoyiayii nopieHALbHOZ0 NPABO3HABCTNEA,
Kpecin Onexciti Beniaminosuy

bnank-XoeeH Kcasbe,

noyecHui npodecop npaesa [lapusbkoro yHisepcuTeTy |
ManteoH-CopboHHa, AIMCHMI YneH

MixHapoaHoi akageMmii NopiBHANLHOrO NPABA

Mam’siti MNons-Angpe Kpene (1926—2011)'

Y mepuiii mpoMoBi, AKY BiH BUTOJIOCUB ITicJIsA OOpaHHSA JOT0 IIpe3ueHTOM
Miskraponnoi akanemii nopiBaAnbHOrO IpaBa B Morpeadi 24 cepraa 1990 p.,
ITons-Argpe Kpene 3razaB iMmeHa BUIATHUX IOPUCTIB, AKI TepegyBasn oMy
Ha 1t mocazi: Pocko ITaynx, JIyi Minse, 6apor @penepik, C. Xemcon, Impe
Cabo i Iyxon Xazapn. Bin migkpecsins decTdb i pajzicTs BiguyBaTu cebe B «B
Takili OpecTUsKHIN KomnaHii». Yepes paBa AecATUIITTA, Ha ’KaJjb, YJIEHU
Axkanmemii moBMHHI mozaTu ¥Oro iM's 0 COMCKY HMUX <«BEJUKUX JIOAENR
MMHYJIOTO», 1 B TO¥ sKe Yac BUCJIOBUTU BAAYHICTD 3a 10r0 OJIMCKYYUNil BHECOK ¥
PO3BUTOK HAIIOI OopraHisallii IpoOTArOM BOCBMM POKIB JIOTO ITPEe3UIEeHTCTBA i
OoJtrouy BTpaTy, AKY BOHM BiIUyBaIOThb Yy 3B’A3KY 3 PAITOBOIO 3BIiCTKOIO IIPO
JI0TO CMEPTh.

OuruHa nipepii 3 mposiniii CackauyeBaH, HapomxeHnit 1926 p., [lons-Angpe
Kpene nouaB cBoe HaBUaHHA B raJysi disnocodii i mpaBa B OTTaBCBKOMY

' Tlepekunan 3 anriiicbkoi O.B. Kpecina.
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OAEKCIﬁ BEHIAMIHOBHUY KPECIH
70-PIYHUH IOBIAEH

YI'OPCBKOI'O BHEHOI'O ITIPABO3HABIIA
9YABH BAPT'H

Ilpaeo Ykpainu FOpuauanuit xkypHaa [Kuis] 2011/11-12, 421-422
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70-PIYHUN IOBLIIEN
YTOPCBHKOT'O BUEHOT'O-ITPABO3HABIIS
YABU BAPI'A

€I[0/IaBHO Bi/[I3HAYMB CBill I0Bi-

Jieil Halll KoJiera 1 YT, 4JieH Ha-

YKOBOI pajii IOPUIUYHOTO KYp-
Hany «IIpaBo Ykpainu» Yaba Bapra —
BU/IATHUI YTOPCbKUIN BYEHUIl, BiIOMUIA
JIaJIeKO 32 MeKaMU CBO€ET baTbKiBIIUHU
3aB/IIKU CBOIM TIpaIlsiM 3 Teopii U ¢iJo-
codii mpaBa Ta TOPIBHSIBHOTO IIPaBO-
3HABCTBA.

Yaba Bapra napoaus-
cay 1941 p. y m. Ileu.
3akiHYMB YHiBepCUTET
M. ITea y 1965 p. Takosx
HaBYaBCI HA MiXKHApO/I-
HOMY (haKyJIbTeTI MOPiB-
HsibHOTO TIpaBa (1968—
1971 pp.). ¥ 1977 p. 3a-
XUCTUB KaHIAUAATCHKY, a
B 1991 p. — nmokTOpCHKY
mucepraiio. 3 1965 p.
npaitioe B [HcTuTyTi 1opu-
JUYHUX IOCJIJKEeHD
Yropcbkoi akazieMii HayK, |
HWHI Ha TOCaJli HAYKOBO-
ro pagauka. Y 1982—
1992 pp. — acmipanT, BUKIaay, AOIEHT,
ay 1992-2002 pp. — mpodecop Ta KepiB-
HUK TIpoekTy <«IlopiBHsIbHI 1paBOBi
KyJIbTypHu» Bynaneritcbkoro yHiBepcuTe-
ty (Edtods Lordnd University). Y 1991—
1994 pp. — pagHuWK TpeM’ep-MiHicTpa
Yropiuau. bys mpodecopom 1opugany-
Horo akyasrery (1995-2011 pp.), 3a-
crynuukom faekana (1995-2002 pp.), 3a-
CHOBHUKOM Ta mupekTtopoMm [HcTUTYyTY
disocodii mpasa (2006—2011 pp.) Kato-
Julbkoro yHiBepcutery imeni Ilerepa
ITaxxmani. Buknagas, 30kpema, Teopiio
npaBa, dinmocodiio mpaBa XX CTOJITTS,
MOPIBHSJIbHI TTPABOBI KYJIBTYPH, TEOPItO
IOPU/INYHOTO TIPOIIECY, TAapaJuTMH TIpa-
BOBOTO MUCJIEHHS Ta iHII HaBYaJbHI

* MPABO YKPAIHW = 2017 « Ne 11-12

JucHMIIiHU. TakoX BUKJIAJaB B yHiBep-
cuterax Jlynma, Bepaina, bproccens,
Mionctepa, Crokrombma, KpacHosipch-
ka, TpenTo, Tpipa Ta iH.

Ynen-kopecmouzenT MixkHapoaHOI
akazieMii mopiBHSAIBbHOTO 1TpaBa 3 2002 p.
Yuennii cexperap (1976—-2006 pp.), a 3
2006 p. — rosoBa YropChbKOTO KOMITETY
Mixxnapoanoi acoriaiii
(inmocodii mpaBa Ta co-
miasbHOI (disocodii, Gy
cekperapeM Kowmitery
disnocodii mpaBa Yropch-
KOl acoliallii 1opucTiB
(1970-1989 pp.), B3a-
CHOBHHMKOM 1 T0JIOBOIO
Yropcwkoi acoriaiii ce-
miotuku mpasa (1989—
2000 pp.), 3aCTyITHUKOM
roJIOBU YTOPCBHKOI JIiru 3a
npaBa Joaunan (1995-
1999 pp.) Ta in.

€ asTopom 27-mu i
% YIOPSTHIKOM 33-X KHHUT
YTOPCHKOIO, AHTTIICHKOIO,
HIMEI[bKOIO, POCIICHbKOI0O MOBaMHM, a Ta-
KO 420-TH craTeit, ormyOIiKOBaHUX JIECSI-
TbMa MoBamu. HaykoBuil penaktop cepiit
kaur: «Dinocodis npaBa» (3 1988 p.),
«ITpaBo» (3 1990 p.), «bBi6mioreka opu-
nugHoTo  (hakysabTeTy Katoswuibkoro
yHiBepcuteTy imeni Ilerepa Ilakmani»
(3 1996 p.). 3arayiom y nux cepisix 3a Ho-
O peflakifi€eio 6yJo omybIiKOBaHO TTOHA/
60 BUmaHb.

Cepezn fioro HaiiBaskJaUBINX 1y6JIi-
kamiii Taki: «Komaudikaiis gk coiio-
icropuunuii penomens (1979), «Ilomi-
THKAa i Jorika B ipaBi» (1987), «IIpupo-
Ja  ropuaudHoro T1ponecys» (1992),
«IIpaBo i dinocodisg» (1994), «Hapucu
dimocodii mpaBa» (1994), «IIpasosi Te-
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opii Ta paBoBi KyJabTypu» (1994), «Ile-
pexin mo BepxoBeHcTBa IpaBay (1998),
«JIekliii 3 mapajiurm IIpaBoOBOrO MUCJIECH-
Hs» (1998), «Teopis mpasa sk cycrijibHa
Hayka» (1999), «lIpaBo sk mporiec»
(1999), «IIpaBo sk Jjorika, cucreMa i
texnika» (2000), «Dinocodis npasa Ha
Mesxki tucsuonite> (2004), «Ilepexin?
[lo BepxoBeHcTBa TTpaBa? Bukinku KOH-
CTUTYIIOHAJII3MY Ta MePeXiiHii I0CTuIlii
B llenTpanpniit Ta Cximuiti €Bpori»
(2007), «IIpaBoBi cuctemu i TIpaBOBi
MEHTAJIITeTH y MepPCIeKTHUBI €BPONeCh-
koi yHidikarii» (2009), «Teopis i ¢ino-
codis mpasa. Hopwma, Jiorika, cucrema,
JIOKTpUHA 1 TeXHiKa y IIPaBOBOMY IIPO-
neci» (2011), «IlopiBHsasbpHI TIpaBOBi
kyaprypuy» (2011), «Cydacue mpaBoBe
dimocoderByBanugy (2011) ta in. Ce-
pen KHUT 3a HOTro PEeIakIlielo MOKHA
BiI3HAUMTH TaKi: «3axigHa Teopis Ipa-
Ba» (1977), <«llopiBHANbHI TpaBOBi
kyasrypuy (1992), «Teopetuyni 3acanu
npaBoBoi mnogsituku» (1992), «Mapxk-
cuctcbka Teopid npasay (1993), «Ilpu-
MUPEHHSI 3 MUHYJUM Yepe3 BepXOBEH-
ctBO TIpaBa» (1994), «Esponeiicobki npa-
BOBi KyJbTypu» (1996), «IIpaBo i moBa»
(2000), «ITpaBo i dimocodis: anToIOTISA
npaBoBoi ayMrn XX crogittsay (2001),
«Mapkcusm i coriajgicTudHa TTpaBoOBa
Kysabrypay (2003) Ta iH.

Hanzsuuaiino mpueMHO, MO BXKeE TO-
HaJ gBa poku mpodecop Yaba Bapra be-
pe aKTHUBHY y4acTb B YKPaiHChKOMY Ha-
YKOBOMY JKUTTI, BiZiBi/yBaB Kuis, JIbBiB,
IBano-DpaHKiBChK, ge OpaB y4acTb y
cuMIiodiymax i koHdepentlisx [HeTutyTy

422

Jep:kaBu i paBa iM. B. M. Kopernpkoro
HAH VYkpainu, Ykpaincbkoi acorriaiii
MOPiBHSJIBHOTO TIPaBO3HABCTBA, JIbBiB-
CBKOT'O JIeP5KaBHOTO YHIBEPCUTETY BHYT-
pilTHIX cIpaB, BUCTYNaB 3 BiIKPUTUMHU
JIEKITISIMU 1 TIPE3€HTYBaB CBO1 KHUTHU. BiH
€ 4JIeHOM pejakoJseriii xypHanis «llo-
PIBHSIJIBHO-TIPABOBI IOCJTIIKEHHS» Ta
«IIpaBo Ykpainu», yKpaiHCbKOIO MOBOIO
TepeKJIa/IeHo KiJIbKa MOTo Ipallb.
ITpodecopy Yabi Bapsi npuramani
IHTEJIIFeHTHICTh, HAayKOBa KOPEKTHICTb
Ta aKypaTHIiCTb, 0OPO3UUIUBICTD 1 BijI-
KPUTICTb /10 KoJieT. X04uy BiJl iMeHi umc-
JIEHHUX YKpaiHchbKux apysiB Yabu Bap-
I'l BUCJIOBUTH TIMPE 3aXOIJIEHHS HUM SIK
HOABVKHUKOM HayKM i mo6axaru iiomy
JIOBTUX, IMACTUBUX 1| HATXHEHHUX POKIB!
Pepnaxkiriitna koJseria Ta KOJIeKTUB pe-
nakiii skypHany «IIpaBo Ykpaiauy» npu-
€HYIOTBCS /10 TT03/IOPOBJIEHHS Ta TEILIO
BiTaloTh maHoBHoro Yaby Bapry —
yjleHa HayKOBOI pajii HaIOro >KypHa-
Jy — 31 CJIaBHUM IOBiJeeM 1 OakaioTh
fOMy MIITHOTO 3/I0POB’sl, IO/IJIBIIIOTO
AKTUBHOTO TBOPYOTO JKUTTS, ITAHU i TIO-
Baru OTOYEHHSI.
0. Kpecin
Kanoudam opuduunux nayx, doyenm,
unen-Kopecnonoenm
Mixcnapoonoi axademii
NOPIGHANbHOZO0 NPAsda,
sasidyeau Ilenmpy nopiensnwiozo
npaso3nascmea
Incmumymy Oeparcasu i npasa
im. B. M. Kopeuyvkozo HAH Yxpainu,
sueHUll cekpemap YKpaincokoi acouiauii
NopPIBHAILHOZ0 NPABO3HABCMBA

* MPABO YKPATHW « 2011 « Ne 11-12
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IIOPIBHAHHS ITPABOBHUX KYABTYP
I IIPABOBOI'O MHCAEHHSA

Introduction’ to Comparative Legal Cultures ed. Csaba Varga (Aldershot, Hong Kong,
Singapore, Sydney: Dartmouth & New York: The New York University Press 1992), xv—
xxiv [The International Library of Essays in Law & Legal Theory, Legal Cultures 1]

Jog és kultira Osszehasonlitdo perspektivabdl’ in Van és legyen a jogban Tanulmanyok
Peschka Vilmos 70. szliletésnapjara (Budapest: Kézgazdasagi és Jogi Konyvkiadé & MTA
Jogtudomanyi Intézete 1999), 335-352 [Jog és Jogtudomany 16| & Jogi kulturak -
dsszehasonlité megvilagitasban’ in Osszehasonlité jogi kulturdk szerk. Varga Csaba
(Budapest: [Osiris] 2000), ix—xviii [Jogfilozofidk] & Osszehasonlité jogi kultirdk szerk.
Varga Csaba (Budapest: Szent Istvan Tarsulat 2006), ix—xviii [Jogfilozofiak] & in Varga
Csaba Jodfilozéfia a mult, jelen és jévd dlelésében (Budapest: Pazmany Press 2018), 443—-
456 [Tanulmanyok 44] & <http://mek.oszk.hu/18900/18995/18995.pdf>

[mep. O. KpeciH] IIpaeo Yrkpainu FOpuauaauii xypHaa [Kuis] 2013/3-4: »IlopiBHAABHE
npaBo3HaBcTBO: CyuyacHi Bumipu«, 22-31 / IlopiensinbHe npaso3naecmeo HaykoBo-
NIpaKTHYIHHH daxoBuiH KypHaA [KHiB] 2013/1-2, 222-231 &
<https://ppke.academia.edu/CVARGA/Papers>
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3HAYEHHSI I[IOHSITTS «IIPABO»
B IIOPIBHSIABHO-IIPABOBUX NOCAIIXEHHSX
I IIPOBAEMA IX OB’€EKTA

‘The Meaning of »Law« in Comparing Laws or the Complexity of What the Object of Legal

in

Comparison Is’ [MaHyCKpHIT 21
<https:/ /www.researchgate.net/publication/269601831 The Meaning of %27Law%27 i
n_Comparing Laws or the Complexity of What the Object of Legal Comparison Is>] /
IopisHsaneHo-npaegosi docnioxeHHs [KuiB] 2013/1-2, 9-12 / Comparative Studies in Law
and Politics / CpasHumenbHble npagogble U noaumuueckue uccnedosaHust [Mocksa] 1
(2013) 2 [Ne 2], 65-75 & in <https://ppke.academia.edu/CVARGA /Papers>
X. Bexpy3 & O. Kpecin ‘Ilomryk HOBHX (}ir0oco(CBKO-METOAOAOTIYHHX OpPi€HTHPIB
HOPiBHAABHO-IPABOBHX JOocAimxkenb: V MixHapoaHa HaykKoBa KoHdepeHILisa
«KoMmmapaTHBicTCBhKi yHTaHHA» (26-28 kBiTHA 2013 p., Omeca)’ Pinocoghin npaea i
3azanvHa meopis npaea [Kuis] 2013/1, 370-372: 371
pelieHsia: ‘3HadYeHHS IIOHSTTS «IIPABO» B IIOPIBHIABHO-IIPABOBHUX MOCAIMKEHHAX 1 TpobaeMa ix ob’ekra’ in B.
Ewmix V MixxHapomHa HaykoBa KoH(epeHIlis «KoMmmaparusicrceki ynTanHas» (Omeca, 26-28 kBitHa 2013 p.):
npobaemMa (popMyBaHHS NapaIUTMaAbHUX OPIEHTHUPIB Cy4acHHUX IOPUCTIB’ [IopigHsLIbHE NpPaso3HABCME0
HaykoBo-mpaktuunuil axoBui xypHaa [Kumi] 2013/1-2, 521-527: 523-524 / X. Bexpy3 & O. Kpecun
Tlomyk HOBHUX (HAOCODCHKO-METOOAOTIYHUX OPISHTHPIB MIOPIBHIABHO-IIPABOBHX  [OCAIMKeHB: V

MixxHaponHa HaykKoBa KOHMepeHLia »KoMmmapaTuBicTchKi dYwTaHHs« (26-28 kBitHa 2013 p., Ogpeca)’
Pdinocogpis npasa i 3aeanvHa meopis npasa [Kuis] 2013/1, 371
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IIOPIBHAHHA ITPABOBUX KVYJIbTYP
I ITIPABOBOI'O MUCJEHHS!

Y. BAPTA

00Kmop OpuouU4HUX HAYK,
Y.1eH-KOpecnoHdeHm

Mixcnapoonoi axademii nopisnsaibno2o npasa,
nouecHuil npogpecop i oupexmop-3acHoHUK
(Incmumym ¢hinocodhii npasa

Kamoauuvkoeo ynieepcumemy Yzopuunu),
nouecnuil npoghecop-0ocaioHux

(Incmumym npaeogux docaidxicenn

Axaodemii nayx Yeopuunu)

1. IlopiBHSIHHS MPaBOBUX KYJIBTYP

OxpeMi TTPaBOBI KyJIBTYPU MOKYTh BUKJIMKATH TEOPETUYHUN 1HTEPEC SIK TakKi i
cami 1o co06i. OHaK 1X MOPIBHSAHHS BUXOAUTD JAJEKO 32 MEXKI IIbOTO iHTEPeCy, 110
He € muBHUM. Hacamiepes 1ie BizOyBa€eThCs yepes Te, 10 MOPiBHSIbHE BUBYEHHS
MPaBOBUX KYJBTYP /A€ HAM MOJKJIMBICTH BifloOpa’kKeHHsT HAIOI BJIACHOI KyJIBTYpU
gyepe3 Mojesb (Mozesni) iHmmx. Sk Bigomo, BigoGpaxkeHHs Mopeseill (B SIKUX MU
colliasi3oBaHi) yepes iHIii Mojiei (3 KOTPUMU MU MEHIIT 3HAOMI ) € TIJISTXOM, 3aB/IsI-
KH IKOMY OY/Ib-sIKHiT TIOPIBHSAJIBHUN TiAXiZ MOKe TIOCTIPUSTH JOCSITHEHHIO METH, a
MPUPOJIHA JIOCHKA CXUIBHICTD, 1[0 CIIOHYKAE HAC YSIBJISITU SIBUIIA aOCOJIIOTH30BA-
HUMU Ta YHIBEPCATBHUMHU, X04a BOHM MOXYTh OYTH BCHOTO JIUIIE BiTHOCHUMU Ta
0COOJIMBUMU, MOKE, 3PEIITOI0, 3MEHITUTUCH 200 cTaTH OiJbII 30aJaHCOBAHOIO.

TakuMm 4uHOM, MTOPIBHSIbHE BUBYEHHSI TIPABOBUX KYJIBTYP MOKE CTATH 3aCOO0M
MPaBUJILHOTO CTABJIEHHSI JI0 TOTO, IO MPAaBOBa CHUCTEMa, sika Oepe CBiil ToYaToK y
JIaBHIM HaIllOHAJBHIN icTOpii, i pi3Hi ii BUSBU MalOTh PO3TJISAATHChH HE MPOCTO 5K
MPOJYKT JIFOACHKOI MyAPOCTi ab0 HEMOBTOPHE BTiJIEHHS BIYHUX IIHHOCTEH, a SIK
I0CH GiJTBIIT JKUTTEBE Ta JIOJACHKE, 10 HE € caMO cOO0I0 TAHUM YU HEellepeBePIIeHUM,
HaBITh SKIIO B 1€l MOMEHT 1l HEMa€ aabTePHATUBU.

Y cBoiil iIHAUBIyaTbHOCTI TTPABOBI KYJIBTYPU € TUMYACOBUM pPe3yJIbTaTOM B3a€-
MOJIii, IO TiIA€THCST KOHIIENTYali3allii B MeKax mapaiIuTM1 BUKJIMKY Ta BiATIOBi/ii
[8]. Lle o3nauae, 1o 3afisni hakTopu, iIXHS B3AEMOJIiS, @ TAKOXK ii pe3yJIbTaT MOXKYTh
PO3IJISIIATUACH SIK MPOAYKT MOKIMBOCTEN. [IpyuHaiiMHi, 9K1110 MaTH Ha yBa3i pi3Hi iX
IpyIyBaHHS, iHAUBIyaIbHi ITPABOBI KYJIbTYPU HACIPaB/i IeMOHCTPYIOTh, CKIJIbKU
CITJIBHOTO MOKHA TT00AYUTH y HIOUTO He3aJeKHUX TpaBoBUX cucteMaXx. OcHOBa
TSt IXHBOT Kiaacudikarii Moke BUSBUTHCH OAraTOTPaHHOIO Ta CKJIAAHOW. Boma
MOKe OOIPYHTOBYBATUCH IXHIM iCTOPUYHUM KOPIHHSIM Ta PO3BUTKOM, 3aCaIHUYMMU
ijleaslaMu Ta JOMIHYIOUOIO 1/1€0JIOTI€I0, i HAaBITH OiJbIlle — CYMOIO 3aCTOCOBAHUX
3ac00iB Ta TEXHIK, BMiHb, SIKi BUKOPUCTOBYIOThCS Y 1X (DYHKIIIOHYBaHHi, a TaKOX

' Tlepexnan 3 anriiicskoi mou O. Kpecina.
© Y. Bapra, 2013
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MOJIITUYHOIO POJIIIIO, SIKY BOHH, 3PEIITOIO, BiZIITPaloTh Y JOBTOTEPMiHOBII 1epcIeK-
TUBI, Ta COIIOJIOTIUHOIO (PYHKITIEIO, SKY BOHU BUKOHYIOTh. Pi3Hi BUIM TUIOJOTII,
He3aJIeKHO BiJl IXHbOI KiJIBKOCTi, BPEIITi-PellT, € i/lealbHUMU, MOKYTb MOTUBYBa-
THCh JIUIIE THM, 1[0 BUOPaHi XapaKTePUCTUKHU € CIIIbHUMEL.

BinnosinHo, MOpiBHSIBHE JOCITI/IKEHHSI MOXKE TTPOJIEMOHCTPYBATH, HACKIJIBKU
[IPABOBUI PO3BUTOK BU3HAYAETHCSI BUTIAIKOBUM TIEPETIKOM 0OCTaBUH, MO CITPABJIS-
I0Th BIUIUB Ha Oy/Ib-sIKy TOAII0 Y OyIb-sIKHUil Yac, ik B KOPOTKOTEPMIiHOBIi, Tak i B
JIOBTOTEPMIHOBIl MEPCTIIEKTUBI.

2. DyHKIiOHYBaHHS PABOBUX KYJIBTYP

Onnak opiBHAHHS He € caMoIliHHUM. [TopiBHSIBHI JOCTI/IPKEHHST TaKOK JI03BO-
JITIOTH 3PO3YMITH 3arajbHi TEHEHII1 MO0 MPOIlecy Ta Pe3yabTaTiB (PyHKIIOHY-
BaHHSI [TPABOBOI MAIIMHU — HACKIJIbKU BOHA BI/ITIOBIIa€ a00 aanTy€eThC 10 3arajib-
HOTO HATIPSIMY PO3BUTKY OIJIBIIOCTI CYCIIIbCTRA.

TakuM 4MHOM, SKIIO MPUITYCTUTH, IO Y KUTTI IIpaBa IIpUXoBaHa TAEMHMUIL, ii
MO’KHA 3HAWTH Jidllle Yy BiJIMOBi/II HA TaKe 3allUTAHHS: YU € BIJMOBiJb y peasbHill
MPaKTUII, STKAa TOXOAUTH JIUIIE Bijl TTpaBa Ta 3aCHOBAaHA JIUIIIe Ha MpaBi (MpuHaliMHi
BIZIOBIZIHO 10 (POPMATBHO 3aKPUTOI CUCTEMU TIOTIEPEIHHO BU3HAUEHUX (hOpMaJIb-
HMX BUMOT nipaBa)! i BoJiHOYAC Yy TIMBO BiANOBIIAa€ CYCILILHUM TOTPebaM, M0 MpH-
xoBaHi 3a (acagoM Oy/b-sIKOT IOPUINYHOI YCTAHOBH, CIIOHYKAIOUN [0 OTPUMAaHHS
[IPaBUJIbHOTO pilleHHa? Huokue ctane 3po3yMisio, 1110, HE3BaXKAOUM Ha BEJIMYE3HY
KIJIBKICTh TiIIOTETUYHIX Bi/IIOBiEH, BCI BOHU € TOAIOHUMU, OCKIJIBKI 06€PTar0ThCs
noskosia (i HaBiTh Ge3nopagHo GOBTAIOTHCS B MEKaX ) AyalbHOCTI, IIOPOKEHOI Pi3-
HUMM aclleKTaMU Ta CYIepPeYJTMBUMU KPUTEPISIMHU, TPOIIOHOBAHUMHU TaK 3BAaHUMU
<IOPUMYHOI0 TOMOTEHHICTIO», 3 OZIHOTO GOKY?, Ta «COIialbHOIO FeTEPOreHHiCTIO —
3 JIPYroro, KO’KHa 3 SIKUX IIPEJICTABIISIE aCIIeKTH Ta KpUTepil, 3aKJIajieHi y KOHTEKCTi
MUTAHHS.

TakuMm >xe yMHOM, TOPIBHAJBHUI TOTJISA/ HA MPABOBI KYJBTYPU MOXKE TaKOXK
JIOTIOMOTTH HAM BIJIKPUTH HEOCMUCJICHY THITMM YUHOM TJIMOWHY MPUXOBAHUX TEH-
JIEHITIT Ta MOXKJIMBOCTEN, TPUTAMAHHUX BUOOPY, KOTPUI MU TTOCTIITHO 3/T1ICHIOEMO
B MEXKaX JOCTYITHUX 3aC00iB, TOOTO IOPUINYHOI TEXHIKH Ta Bi/IIOBIHOI TEPMIHOJIO-
rii. Ilisikom 3po3ymisio, 0 MU HEe MOXKEMO TilIOCTa3yBaTH aHi €eKBiBaJIEHTHICTb, aHi
Oy/b-sIKe MTPOCTe MeXaHiuHe, MPUYMHHE BiJIHOMIEHHS MiK HAITUM BUOOPOM 3ac00iB
Ta KiHIIEBUM PE3YJITATOM, /IO SIKOTO BiH 1Ipu3Bezie. besyMoBHO, Misk HUMM 32BN 1
060B’s13K0BO TIepebyBae JIIOJCbKa MpakTUKa. [OBOPSYM PO MPAKTUKY, sI Mal0 Ha
yBa3i KpeaTuBHUIT BHECOK KOKHOTO aKTOPa, 1110 6epe yuactb y rpi. [Ipodecionasnm ta
3BUYANHI JITO/IHA, X0U 1 PI3HOI0 MipOI0, BUCTYTAIOTh CIIPABKHIMM ITApTHEPAMU COIIi-
AJIBHOI TP, 1110 BiZIOYBAETHCSI Mijl HA3BOIO «IIPaBO». Bci BOHM MO-CBOEMY CITPHSIIOThH
Till BeJIMUE3HIN 3aTaJIbHOCYCIIJIbHIHN CIIpaBi, TOCTIHHO (JOPMYIOUN Ta 3MIHIOIOUH ii
CBOEIO JIISIIBHICTIO.

TyT Ha/3BUYAITHO BasKJIMBO PO3YMITH, 1110 MOBA iijie He JiuIie PO BUKOPUCTAHHS
TaKMUX IHCTPYMEHTIB, SIK MOJIOTOK, JIOTIATa YU CEPIT, TOOTO YaCTUHU Hamoi (hisuaHOi
KYJIBTYPU, KOTPa Ma€ KBa3ioCOOMCTHIT OKPEMUNl BILIMB HA CBIT, 0 CTBOPIOETHCS

1 HpaBo BHUCTYIIa€e 3ac000M nocepeaHMITBa, LI0 [docdArae 6y}1L—HKOI METU LIJIAXOM BJIACHOTO

«Erfhllungssystem» [abo cucreMu BUKOHaHHsI | 3a mipaueto /. Jlykaua «OHTOJIOTisI COLliaTbHOTO OYTTSI».
HeranbHime nus. y: [31, 127—142].
2 [oni6HO 10 TepMiHa «BUPA3HO MPAaBOBUIi» 3 TOYKM 30py iHworo acnekty. dus.: [17, 51].

223

23

« [TOPIBHAJIBHE ITPABO3HABCTBO « 2013 *« Ne 1-2



» [TOPIBHSAJIBHE MPABO3HABCTBO + 2013 * Ne -2

4. BAPTA

3aB/ISIKM 1X BUKOPUCTAHHIO. ICHYIOTh TakoK BU3HAUYEHHS Ta JIeTePMiHAHTH, IIPUTA-
MaHHI came CyCITIbHOMY iCHYBaHHIO.

3apas icHye 3arajibHe YCBiIOMJIEHHSI TOTO, IO JIOCHKI IHCTUTYTH, OyAydn KOM-
MMOHEHTaMM HAIlo1 CyCHIBHOT KYJIbTYPU, € Pe3yJIbTaTOM MOBJIEHHEBUX aKTiB, KOTPI
MM TIOCTIMHO 3/1UCHIOEMO y TIOBCSK/IEHHOMY CIiJKyBaHHI. MOBJIEHHEBUI aKT Y
KOMYHiKaIliitHiit cutyartii cam 1o cobi € BUIOM iHCTUTYIIOHATI30BaHOI MaHidecTa-
1ii. Bin ciupaeTbest Ha TOH BakT, 1o MU MOKEMO CHPUIMATH Oy/Ib-sIKe HAJIEKHUM
YMHOM BH3HA4YeHe KOJIO (Qi3MYHMX BJIACTHBOCTEN, sIKi MOKHA BiguyTn (a6o ix inre-
JIEKTyaJibHe BiJoOpaskeHHs ), sIK 3HAK, HaJlaloul HOMY KOHBEHIIIOHAII30BAHOTO 3Ha-
YEeHHSI.

[ yuMm 111e MOJKe BBasKaTHCS TIPABO, SKIIO HE TEBHUM BUIOM JITOJICHKOTO iHCTUTY-
Ty, KOHBEHI[IOHA/II30BAHOIO 3 MaCU €JieMeHTapHUX CHUTyalliil, KOTpi cami 1o cobi
CKJIA/IAI0ThCS 3 MACH KOHBEHITIN Y KOMYHiKaIlii?

CrpaBa B TOMY, 1110 BUOIp, SIKMiT MU 3/1ICHIOEMO Y c(hepi IOPUAMYHOT TEXHIKK Ta
TepMiHoJIOTiT [23], He 3aKiHUYETHCS JIIIEe caMUM 1M BHOOpoM. Bubip ogHOI TexHi-
K1 Ta,/a00 TepPMIHOJIOrT € HiYMM IHIIMM, HiK IepPIIUM KPOKOM, 32 IKMM Iy Th pi3Hi
BU/IM 3aCTOCYBaHHS, KOXKEH 3 SIKUX Ma€ NPUHIUIOBUI KOHCTUTYIOIOUUN edeKT.
Kosken 3aistHIiT KOMIIOHEHT 1epebyBa€ B MesKaX JIHTBICTUYHUX KOHBEHIIIH ¥ sIKOC-
Ti iXHBOI (DYHKIIII. A B TOMY, IO CTOCYETBHCS 3aCTOCYBAaHHS, X PpEKOHBEHITIOHATI3a-
st Oye 0coOJIMBUM BapiaHTOM IPOJOBKEHHs, KOHKpeTusallii abo akTyasisarfii
(iHMMMMEY cJI0BaMU — alalTAIli€l0) TaKUX KOHBEHTIiH [29].

To6To, Kakydn T€OPEeTHYHO, JOTpUMaHHs HOpM (abo Tpaauliii) € came mo cobi
AKTOM, SIKHi, OKPIM BUTI/JIKIB BAKyyMy YU HEOOMEKEHOTO MPOCTOPY, MOXKe iHTep-
[PETYyBATUCh BUKJIIOYHO B MeKaxX TATIOCTI HOpM (a6o Tpaauiii). THaKime Kaxyuw,
KOKEH 3HaK, SIKOMY TPUIIHCYETHCS CIelialbHO Jo/laHe Ta KOHBeHIliali30BaHe 3Ha-
YeHHsI, HACTIPAB/l € CKapOHUIlEI0 Maiixke HeoOMekeHnX HAOOPIB MUCIMMUX 3HA-
4YeHb. Y 1IbOMY CEHCI 3HAaK CXOXKUI HA BY30J1, 3aB’I3aHUI HA KYTi MO€] KUIITEHbKOBOT
HOCOBOI XyCTOUKHU, IKUI HAraiye, Mo s MOBUHEH 10Ch 3poouTn. DakTudHO BY30.1
MOKHA BUKOPHCTATH SIK Hara/yBaHHsI TIPO Te, PO IO BiH MOBUHEH OyB HaraiaTH,
KoJsin foro 3aB’si3anu. OiHAK BUKOPUCTAHHS He 3MiHUJIOCh, HABITh OiJibllle — 3HAK
TAKOJK 3aJTUIITUTHCS TUM CAMUM, SIKIIO Y MalOyTHbOMY 3MiHeHi YMOBY NMPU3BELYTh
JI0 3MiH KOHTEKCTY, uyepes 110 TOil caMuil By30J1 Oyje MPU3HAYEHO /IS CIY:KOU Ta
CJYKUTUME THITIH MeTi.

BesymoBHO, KpuTepiil 6e31epepBHOCTI Ta MepepBaHOCTI HE CJII/I YKATH Y 3HAKY,
oro BUKOpHCTaHHI, a00 HaMipi I0Z0 TEBHOrO BUKOPUCTaHHS. €mxuHuil daxTop,
KU MO’Ke 1X PO3PI3HATU Yepe3 BiIOKPEMJIEHHS HECKIHUYEHHUX 3MiH HAroJIocy mpu
3BMYAITHOMY BUKOPUCTAHHI BiJl Xaocy — 11e Oe31epepBHICTh CYCIIIbHOI IPAKTUKH,
IO CTBEPIKYETHCS Yepe3 caMoopraHizoBaHe camoBigTBopeHHs. Came cycrijbHa
MPAKTUKA, 1[0 PETYJIOETHCS TTOCTIMHUM 3BOPOTHIM 3B’SI3KOM, 3PEITO, CKOPOUYE
BeJINYE3HY KiIbKICTh HAGOPIB PIBHO MUCIMMUX TEOPETHYHUX MOKJIUBOCTEH 10
ogHoro (i He OiJblle OAHOrO), IKU BU3HAYAETHCS B Pe3YJIbTaTi iHTepIperalril.
Hemae HeoOXiHOCTI HATOJIONTYBATH HA TOMY, 1110 3TO/IOM TIPUITHSITA TIO3UILisl OTPH-
Ma€ CXBAJIEHHsI CYCITiIbCTBA Yepe3 Te, M0 BOHA HANOIIbIIe BifMOBiZIa€ BCTAHOBIIE-
HUM paHillie pO3yMHUM Ta TPaBOMiIPHUM HOPMaM Ta Tpaauitii [21].

Bce 11e migmToBxye 10 BUCHOBKY, 1110 JKOJIHA ITPABOBA KYJbTypa HE MOXKe IIpHU-
piBHIOBAaTHCH a60 3BOAUTHCH /10 3arajibHOI CYMU 3HAY€Hb, KOTPI MU aKTyaJli3yBaJiu
B ii Meskax. TexHikM Ta TEXHOJIOTII, 3aIPOIIOHOBAHI ITPABOM Ta KOHIIENITYaJi30BaHI B
Oro TepMiHOJIOTII, MalOTh BEJINYE3HY KiJbKICTh TEOPETUYHO PIBHUX MOXKJIUBUX
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BUKOPUCTaHb, M0 YCKJIAAHIOE Oy/Ib-sIKYy Cepito3Hy crpoly iX po3MesKyBaHHSI.
3azHayeni MOXKJIUBI CIOCOOM BUKOPUCTAHHS CTAHOBJISTD iI€a/IbHY MOTEHIHIHICTD,
sIKa paHilie, MOKJIMBO, 1Ile He OCMUCIIOBAIACH, He BUITPOOOBYBAJIACh i HE BUKOPHC-
TOBYBaJIaCh y peasibHill mpakTulli. BiacHe kaskyuu, BOHU IPOJIOBKYIOTb 3aJIMINATH-
€SI TPOCTO TPUXOBAHUMHU MOTEHITITHUMU MOXKJIUBOCTSIMIA YOTOCh, 1110 HE Ma€ BIU3HA-
YeHHsI, HaBiTh OlJIbIle — He MOKe OYTH BUSHAUEHWM, SIKIIO i IOIOKK BOHU He OY1yTh
BUSIBJIEH] B pe3yJibTaTi BUIPOOOBYBaHHs (i, TAKMM YIHOM, TIPOSIBJISTHCSI HA30BHI ),
T0OTO He OyIyTh BCTAHOBJIEHI Yy IIPSMOMY 3HAYEHHI I[bOIO CJOBA B if€aJbHUX
obMeskytounx cutyariisix. [le cTocyeTbest BUMA/IKiB, HATIPUKIIA, KOJIM MU aHAJI3y€-
MO TIOBiIOMJIEHHS TIPO Te€, 10 SKUICh MPUHITATT MOXKe JIJIsT HaC O3HAYATH, MITISTXOM
MOPiBHSAHHS HOTO 3HAYEHHS, 3 IKUM MU B3Ke IIOTOIMJINCS, Ta T110Te3 IIPO Moro MosK-
JIBe 3HAYEeHHS y CYMIPKHUX BUIIQ/[KaX, [IOKM MU He JI0CSATHEMO TOYKH, Ka Ha3nBa-
€TBCS «pedJIeKTUBHOIO piBHOBaroio» [4; 13; 14].

TnmmMu coBamMu, KokHA cUCTeMa MPABOBUX IMOJOKEHb Ta OpTaHisaillii cTaHo-
BUTH He OiJIblile, Hi’K MOTEHIIIHICTh, KOTPa MOKe PO3IJISATUCh K CIIPaBKHIN GakT
coTIiaJIbHO1 peasibHOCTI Jiuiie B opmi il KOHKPETHOT akTyaJi3allii, 3/ilicHeH01 yepes
JTAHWH ICTOPUYHO THAMBIyaTbHUH aKT 3acTOCYBaHHA [24].

3. Hagiumo tpeGa nopiBHIOBATH NPABOBi KYJIbTYPH

Posraisggaioun 3rajgani pisHOMaHITHI CIHOCOOM BMKOPHCTAHHS Ta pe3yJbraTh
MOPIBHSAJIBHOTO BUBYEHHST TIPABOBUX KYJBTYP, MAfO JIOJATH OCTAHHIO TO3UIIO 10
I[bOTO Mepestiky. 30KpeMa, KOMIapaTUBHUN MiAXig MoKe GYyTH OCHOBHUM 3ac000M
BUSIBJIEHHS 3araJlbHUX 3B’S3KiB, KOTPI MPOSBJILIOTBCA Y Tpoleci (hopMyBaHHS Ta
(YHKITIOHYBaHHSI TAKOTO CKJIQJIHOTO Ta 6araTo(akTOPHOTO YTBOPEHHS SIK IMTPABO.
Moske 04iKyBaTUCS TaKOXK, 110 TaKe JAOC/IIIKeHHsI BKasKe Ha IIPUKJIaAU crocodiB Ta
MEJK, Y SIKUX Pi3Hi esleMeHTH Oy/b-SIKOTO MPaBOBOTO YTBOPEHHs (HAIIPUKJIa, KOH-
HEeNTyajdbHI PaMKH, MOJIeJli MUCJEHHS, CTUJIb PAIliOHAJIBHOCTI Ta apryMeHTarlii,
6a30Bi izeasu Ta i1e0J10TisA, KOTPI MOKYTh Oy TH Pe3y/IbTaTOM BUIIAAKOBHUX (haKTOPIB
Ta ICTOPUYHOI JIeTepPMiHaIlii) MOXYThb K 4YaCTKOBO, TaK i KOMIIJIEKCHO CTBOPIOBATH
dbopMu cyCIibHOTO OYTTS.

Y mmpoko Biomomy BucJOBI 31 Beryny n10 «KpuTuky momiTyHOl €KOHOMIT»
K. Mapkc MopiBHIOE, y TIePEHOCHOMY 3HAY€HHI, aHATOMIIO JIFOJIMHU Ta MaBITH, BUCY -
BalOYU JIyMKY, [0 KJIIOY JI0 PO3YMIiHHS JPYroi KPUETHCA y Hepuriii’,

3 TOUKHM 30py €BOMOIIOHIZMY (/10 KOTpOi ocobucto K. Mapkce 0/iHO3HAYHO CXU-
JISIBCST), JTIIOJINHA BJIOCKOHAJIMIIA TEPCIEKTUBU PO3BUTKY, $IKi JIUIIE OKpEcJeHi B
aHaToMii MaBTIW. Y pe3ysIbTaTi Ha 3aTTUTaHHS, SKUMU € BIIKPUTI JIaTEHTHI TTOTEHITIH-
Hi MO>KJIMBOCTI TIPOTlecy PO3BUTKY MaBIM, MOKHA BiJITIOBICTH JIKIlle PETPOCTIEKTUB-
HO, TCJISI OIIHKU 3 TOYKHM 30pY (QaKTUYHO JIOCSTHYTOTO BJOCKOHAJIEHOTO CTaHY.
[HIIMMM ciioBamu, JuIIe BJAOCKOHAJIEHUN CTaH Ha/lla€ KpUTepii /IJid BU3HAYCHHS

! «Byp:Kya3He CyCIiJIbCTBO € Haii6iIblI PO3BUHYTOIO Ta HAWCKIIAAHIIIOW iCTOPUYHOIO OpraHi3alico
BUpoOHUIITBA. KaTeropii, KOoTpi BUpaxaloTb HOro CTOCYHKU, PO3YMiHHS HMOrO CTPYKTYPU TaKOX
JIa10Th 3MOTY OCSITHYTU CTPYKTYPY Ta BUPOOHMYI BiTHOCUHU BCiX 3HUKJIMX CYCITiUIbHUX (P)OPMYBaHb, 3
yJIaMKiB Ta CKJIaAOBMX YAaCTUH SKHWX BOHO 30yayBajo cebde, 4aCTKOBO BCe Ille HEOCBOEHI 3aIMILIKU
SIKUX 3JIMIIAIOTBCS Y HbOMY, MPOCTI HIOAHCU SIKUX HAOYyJIW y HbOMY BUPA3HOTO 3HAYEHHS i T. 1.
Jltoncbka aHaTOMisI MiCTUTh K04 A0 aHaToMmii MaBmu. O3HAKW BUILOTO PO3BUTKY Cepel HUKIMX
BUJIiB TBAPUH MOXHA 3pO3YMIiTH JIMIIE MiCJIsl TOTO, SIK CTa€ BimoMolo Bullla popMa po3BUTKY. Takum
YUHOM, OypsKya3Ha eKOHOMiKa € KJII04eM JI0 EKOHOMIKHM CTaporo CBiTy Ta iH.» [12].
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TOrO, SIKUM OyJI0 3HaYeHHsT (IPUMITHUBHE Ta Cy4acHe, SIKIO Taka audepeHiiaris
B3araJi € JOIiJIbHOI0) PO3BUTKY MaBIu'.

OjHak s1 MoKy 0OpatTH i iHIIy TlepcreKTUBY. 3aJUIIUBIIT 11032 YBarow Ta, 6aska-
HO, 30BCIM BiJIMOBUBIINCH Bijl TEJEOJOTTYHUX KOHIIEMI[IN Ta 3aKOHIB Yy iCTOPIi, a
TaKOK TAKUX TEPMIiHIB, IK HEOOXIiHICTh, 3HAUeHHsT a00 MPUYNHA, KOTPi HAJEKATh
110 icTopii (IpUIyIIeHHs, Ha AKKX 0a3yEThCs €BOJIOLIOHICTCHKIIL CBITOIJISAN), 1€l
metadopuunuii Bupas K. Mapkca MOskHa OOIPYHTYBATH TaKMM YIHOM, 1110 BiH ITPHU-
3BeJie JI0 TIPOTH/ICKHOI yMKH. 110ro MOsKHA PO3IJISIATH SIK TAKHIA, 110 TPOJINBAE
CBITJIO HA 0COGJIMBI XapaKTepH JIFOJMHU Ta MaBITH, 3 OHOTO OOKY, Ta Maii)ke HECKiH-
YeHHY KUJIBKICTh KOHTEKCTIB Ta KOH(ITyparliii, o cTaioTh OHAKOBO MOXKJINBUMU
3aB/IIKM XapaKTepaMm JIIOJIMHU Ta MaBIU B SKOCTI X MPUXOBAHOI MMOTEHIIHHOCTI, 3
ZIPyToro. 3po3yMiJio, M0 B MeXaX TaKOi MEePCIeKTUBU BTPAYAETHCS HE JIUIIE i/es
eBOJIIONIl, a ¥ JIiHigd HaANpsIMKY <«3BIIKM» Ta <KyJIu». ToMmy 3amporioHOBaHe
K. Mapkcom TBep/KeHHS, 3TiTHO 3 SKUM I[OCh MICTUTh KJITOY /0 YOTOCH iHIIOTO,
(hakTHYHO O3HAYAE HIIO iHIIE i He IpeTeH/Iye Hi Ha 1110 OijIblile, HiK 110 1[5 [TO3ULis
Ta, SIK HACJIJIOK, 1€l CTaHIapT, BBAKAIOTHCS KJIIOYOBUMHU, 1110 PO3TJISAATI0CS BUIILE.
Abo mo Miil octaHHiil BUGIp € 000B’SIBKOBO €IMHUM, KOTPUI Ma€ 3HAYEHHSI Ta
BU3HAYaTHME BiJIIOBib Ha 3aIIUTaHHI>.

SIKIIO 51 MOKY HOBipsiTH, MabyTh, HaiOLIBII ONpaIlbOBaHIll Teopii HAIIMX YaciB
MIOI0 PYIIIHUX CUJ Ta (haKTOPiB, KOTPI Mif0Th 32 BEMNIHUM (hacajioM Tak 3BaHOI
IPaBOBOI €BOJIOLII®, TO 5, 6€3yMOBHO, 1030aBJICHII TOTO KOMIIACY i3 3adikcoBaHu-
MU HallpsSIMKaMU, /10 SIKOTO S TaK 3BUK, Ta JI0 BipH, /10 SIKOI MeHe ITPUBYUIIN €BOJIIO-
1IOHI3M Ta TeoJioriune MucyeHHs. [lo3a cyMHIBOM, SIKIIO g TTOKJIAAI0CS HA TTOCTIi-
He BiZITBOPEHHSI COIIQIbHOI IIPAKTUKH, KOTPA IIPOIIOHYE €JIMHY OCHOBY, Ha SKill MU
MOKeMO Oy/IyBaTH Ta BCTAHOBJIOBATH MipPKY, 106 BUMipioBaTu 30y/10BaHe HaMU, TO
st GisTbIlie HEe MOKY OyTH BIIEBHEHUM HaBIiTh Y TOMY, KOMY SIKa aHATOMIsl HAJIEKWTD,
TOOTO siKa BaskJMBa yacTuHa (cepa uu erar) 4 yacTUHKA (€JIeMEHT) TIPaBOBOTO
PO3BUTKY HAJIEKUTD /10 «JIIO/Ieli», a KOTPa /10 «MaBII».

€nune, 110 51 IpUitMaio 6e3 0Kas3iB, 11 Te, MO0 KOKEH KOMITOHEHT Ta aCIEeKT TPo-
1[eCy MOJKe PO3TJISIATUCh He OlJIbliie, HixK sk BiHocHMIT [28]. BigHocHa 3aranbHICTH
(TpezcTaBiieHa BCiMa BUIAMU TIPABOBOI KYJIBTYPU) HaBPSIL YK € OiIbII HisK 3aralib-
HicTIO (haKkTOPIB (SIKi IPUCYTHI y IIEBHOMY MiCIli Ta y IIeBHUII 4ac), 110 BCTYNAIOTh Y
rpy (y MeBHOMY MicCIli Ta y TI€BHUII 4ac) Ta MOKYTb BUHUKHYTH Y OyIb-sIKHUIl
MomeHT. Ile o3Havae, 110 iMiTalist, TOGTO MOBTOPHA TPAHCIIAHTALLIS Ta aJarTallis
KOJINCh BUTQ/IAHUX MOJIeJIel, 1110 € YaCTUHOK CIIJIBHOI CHAJIIMHU JIIOJICTBA, dKa
OyJia JOCTYIHOIO JIJIsE THX, XTO 3aiiMaBcs 1i OCBOEHHSM 4epe3 IM3HAHHS, € CIpaB-
JKHIM 1 BUBHAYAJIBHUM TpaBIleM y TPi eBOJIOLI TpaBa. BifinmoBifHo, y cTUii repos
Moubepa, KoTpwii 3 JI06 sI3HOK TIPOCTOTOI0 CTBEPUKYBaAB: <Je prend mon bien od je

I «O3HaKyM BULIMX MOXJIMBOCTEl y HMXXUMX CTAHAX TBAPMH MOXKHA 3DO3YMITH JIMILE 33 YMOBHU, KOJIU
BUILIA (DOpMa PO3BUTKY BXKe € BiToMoI0. TaKMM YyMHOM, OyprKya3Ha eKOHOMiKa € KJIIoYeM J0 EKOHOMIKHU
cTaporo cBity i T. A.» [12].

2 30BCiM iHIIMM € MUTaHHS PO Te, UM LS TO3MLIis TIOBUHHA PO3IIALATUCS Y HEHTPAILHOMY 3HAYEHHI
(TOOTO caMe OCTaHHE BUTOJIONICHE CIIOBO (DOPMYE TEOPETUIHY MEPCIIEKTUBY), YU Y 3HAYCHHI TOBiIb-
HOCTI (SIK y BUITAIKYy MOTO JOBLILHOTO BUPAKEHHS BOJIi), UM ii HEOOXiTHO PO3IJIAIATH SIK 36MHE BTiJIEH-
H$I IEBHOTO BiUHOTO JIOTOCY (YM MPUXOBAHUI apryMeHT, 1110 TaK Y1 iHaKIle MPUITYCKA€E €BOJIOL[IOHI3M
a0o0, HaBMaKu, TEOJIOTIYHUI MO Ha icTopito). OKpiM TOro, ipOHIYHO YCBiOMJIIOBATH SIK MPOCTO
Oynb-sIKe 3 LIMX TBEPIKEHb MOXE IMepelTH y mpoTuiiexHe (Hampukian, K. Mapkc Jierko ta pi3ko
MepeiIIoB Bill OMUCY 3aKOHIB iCTOpii 0 pO3IOBi/i PO CBOIO BJIACHY MPUCTPACTh 10 iCTOPil).

3Tyt 91 cniupatoca Ha nedki npaui A. YorcoHa, Hacamnepen Ha: [33; 34].
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le trouves, — BaXJIMBUM € He Te, «3 YOTO 1€ 3p0OJIEH0?>, a Te, «3 40T Tie CKIajia-
eTbcA?» [32]. Y migcymky (Ta 3HOBY Xk Taku nepedpaszosyioun K. Mapkca), yaco-
BUI IPiOpUTET, TOOTO BU3HAYEHHS TOTO, JIe aHATOMIsI JIIOIUHM, a JIe aHATOMIisI MABIIH,
HiIXOMNTH Y KPAIIOMy BUITQJKY JJIsi BU3HAYeHHsT (GakTOPiB, sSKi MOBUHHI Gymin
cupusATH GOPMYBAHHIO ITi€T TPABOBOI KOHCTPYKIITi.

Hocnikerns, iki MOsKHA PO3IOYATH TIiJT €Ti/1010 TTOPIBHSAJIBHUX IPABOBUX KYJTh-
Typ, He MAIOTh HAa METi 3BITYBaTH PO Pe3yJIbTaTH HAYKOBOTO PYXY <«IPaBO Ta CyC-
MJIbCTBO», AKMI OyB 3amoyaTkoBaHuWii Kijgbka gecatupiu Tomy!. Ocramnniii mMaB
YiTKe COIII0JIOTIYHEe 3aB/IaHHs BUPA3UTHU KiJIbKICHO 3HAUYHI BiZIMIHHOCTI, SIKi MOKHA
crioctepiraru y crnocobi Ta eeKTUBHOCTI (DYHKITIOHYBAHHST PI3HUX TPABOBUX CHC-
TEM, 3 OJIHOTO OOKY, Ta JOCIZKYBATH TUIT BiIMOBITHOCTI MiK Pi3SHUMU TIPAaBOBUMU
CUCTEMaM¥ Ta COTIAJTBbHUMHU CHUCTEMaMU, 10 CTAHOBJATD iX CHPABKHIO OCHOBY, 3
JPYroro GOKY.

Buaacue kaxkyuu, po3/iymu Ta MOKJIMBI BiJIMOBI/I y 1M1l cdepi B3araii He MaOTh
Ha MeTi 3BiTyBaTH 1MpO Oyb-siKi pesysbraTu. Taki AOCTIJKEHHST 30BCIM He Tpeji-
CTaBJISIIOTH MEBHOI MUCIUIUIIHKE 3 OUIbIT a00 MEHII BH3HAYEHUMU MPEAMETOM Ta
MetozoJorieio [20]. YV GiabuiocTi BUIAAKIB iX mpuKaagu, To0TO ece 3 pisHUX cep
Ta HAIIPSIMIB, HAIMCAHI Y PIBHOMAHITHUX CTHUJISIX, 1110 GyJsin omyOJiKoBaHi 10 1bOTO
Jacy I BiAMoBiTHIM 3aro10BKoM | 3; 6], 3i0paHi pasom Ta 00’ €THaHI JTHIIE 3 OTJISITY
Ha BU3HAHHS, 1110, HE3BAXKAIOUM Ha BCe 11e, Y HUX € JIENIO CITJIbHe, 30KpeMa IparteH-
HST MaTH TJI00aJIbHIIA TTOTJISI/L HA TIPABO Y CBITJI TIOPIBHSHHS PI3HUX MTPABOBUX KYJIb-
TYP.

Touninte, iHTepec 10 MOPIBHAILHUX MTPABOBUX KYJBTYP, SIKI TYT 3arajbHO PO3-
TJITHYTO, PO3YMIETHCS SIK TMPEACTABICHHSI OKPEMUX €JIEMEHTIB 3 171eaTbHOTO iHBEH-
TapIo JIIOJICbKOT BUHAXIIMBOCTI B OKpeMiit cpepi. Bonu 3aymani ik okpemi koHDi-
ryparii iHIUBiZyaJlbHUX BapiaHTiB, B3SATUX i3 HAI3BUUYAITHO OOIIMPHOTO, OJHAK Y
HOPUHIUI He GEe3MEeKHOTO, HepesiKy MOKIMBUX €JeMEHTIB, KOTPI MU BBa)KacMo
icaytounmu. Sk 106pe BiZIOMO, 1€ HAJEKUTh TPAJINILii, IKy Ha KOHIENTYyaJIbHOMY
pisni 3azxymas I. JIelGHil, KO CTBOPUB, MO-TIEPIIE, YHIBEPCATbHY MOBY; O-IPYTE,
calculus rationator 17isi BU3Ha4€HHsI TOBHOTO MEPEJIiKY JIOTIYHUX MMOEAHAHD, KOTPI
Ma€ BUpa)kaTh IIsT MOBa; IO-TPeTe, charateristica universalis njiss BCTaHOBJICHHS
JIOTTYHOTO JIAHITIO}KKA TTIOBHOTO TIEPeJIiKy MUCJIUMUX KOHIIETIIiif; T0-4eTBepTe, eHI1-
KJIOIe/III0 /IS IeMOHCTpAllil IIMX KOHIENTIB y aKCIOMaTUYHOMY IOPSAKY YHUCTOL
reometpii [26]. B inmmomy koHTeKCTi Ty XK ifieto 3anmo3nunB K. Jlesi-CTpocc a5 pos-
ISy apXEOeTHOJIOTIT y CyMHUX TPOITiKax, po AKi BiH mucas [11]%

[TopiBHSIBHI TPABOBI KYJBTYPH PO3TJISIIAIOTHCS TATy3310 HayKH, 110 TiepebyBae
Ha MesKi MiK TTOPiBHAILHAM IIPaBOM Ta iCTOPUYHOIO I0PHCIIPYIEHIIEI0®,

Ix BracHa cdepa € MOPiBHANBHOIO, OCKITBLKI BOHN PO3TJISAIAIOTH SK CITI/IbHI, TAaK
i BiAMiHHI pucH, XapaKTepHi /st Oy/b-sSIKOI TPy OKPEMHX MPABOBUX KYJBTYP.
IIpore BoHa nepeTrHae rOPpU3OHT NMOPIBHAJIBHOTO IPaBa, BUXO/SUM 32 MEXKI 1ep-
CIEKTUB K MO3UTHBHOTO IIpaBa, Tak i Horo (popMaabHOTO (yHKI[OHYBaHHS. 1x

1 e 6yB 0cOOAMBUIA POEKT AOCIAKEHHS Mia KepiBHULTBOM A. IToarypeuskoro B mexax JociigHoro
KOMITETy 3 couioJjiorii mpaBa i erigoo MixHapoaHoi couionoriuHoi acouiauii. Ilop., Hamp.,
MpeACTaBJICHHS LiJieit MpoeKTy: [9].

2 K. JleBi-CTpocc CTaBUB 3a METY <«IIOLIYK OCHOBOIOJIOXHMX MOJENel MUCIEHHS y BCiX (opmax
JIIOACHKOT TisTbHOCTI» [5].

3 BUXOANTD 32 pAMKM €IMHOI GPUTAHCHKOI TPaAMLLi Ta BKIIOYAE HiMELbKY iCTOPUUHY ILKOJY TpaBa Ta
MapkcusM. [AuB. Hanpukian: [25; 1].
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MeTa T10JISITa€ Y A0CATHEHH] y3arajJbHeHHs OIICOBOTO Ta OIIHOYHOIO XapaKTepy Ha
piBHI TPaBOBOI KyJBTYpU K IiJ0TO. Y 1IbOMY 3HaueHHi, 4epe3 IOPiBHSJIbHE
BUBYEHHS TPABOBUX KYJBTYp MU IPAarHEMO OXapaKTepU3yBaTH OKpeMi IpaBOBi
KYJIBTYPHU Ha 2eHHOMY, a HEe 61.0080MY PiBHI.

Bomrouac 1151 cepa € icTOpuuHOI0, OCKITTBKU PO3TISAAETHCS K MTOCTiOBHICTD
MOTiiA, KOTPi, MOKJIMBO, IPU3BEIH 0 (POPMyBaHHS TIEBHOI KyJIBTYPH, TaK i YMOBH,
[0 MOTJIM CIPUATH 11 (POPMYBaHHIO, Ta BU3HAUUJIM €TOC, SKUU MIT CKepyBaTH Iii
1o/lii Ha IJIAX, KOTPUM BOHH, 3PENITOIO, PyXaJNCs, Ha OCHOBI IKOTO ITeBHA KYJIbTypa
Takox cebe Busnauatrme. Cdepa, Ipo sIKy HAEThCsT, Ma€ Ha METI IOCIiIPKEHHST CKJIa-
JIOBUX I[OTO €TOCY Ta c11oco0y opraHizaiiii HUM Pi3HOMaHITHUX PyXiB, KOTPi BiaOy-
BalOTbCS Y BiANOBIAHIN KyJBTYpi, B OJIHY KyJbTYPHY €JHICTb. [HIIMMU cjoBamu,
cneruiuHUI iHTEpec 1€l HAYKNW Ma€ HacaMIlepesl MisKKyJIbTYPHUI XapakTep i He
Ma€ Ha MeTi KoIHO1 (histocodchKOl yHiBepcaizartii.

4. Pi3HOMaHITHICTD IOCII/IKEHD

[Tpu opranisaiiii HanpsMiB Ta cdep AOCTIKEHHS HacaMIepes HeoOXiaHO M-
KPECJUTH PI3HOMAHITHICTH y cepi MpaBoBUX KYJBTYP 3 OIVISI/Ly Ha 1X BiJIMIHHUM
€ToC, IOPUANYHY <«KOHIEMNIO CBiTy»!, lopuanuny TexHiky Ta BMiHHS (KOPOTKO
Ka)XKy4H, IHAUBIAYaJIbHUUN TeHiil, XapaKTepHUil BUKJIIOYHO [IJId CUCTEMHU, SIKA PO3-
IJISIAE€THCS ). 30KpeMa, TepeTuH aHIJI0-aMepPUKaHCbKOTO Ta POMaHO-TePMaHChKOTO
npaBa € cepolo, B gKili MOKHA BUSBUTH JIeSKi IPUXOBaHI PUCH Ta JATEHTHI TIOTEH-
1iHI MOKJIMBOCTI 3a3HaYeHUX KyJabTyp. [Ipu 11boMy NpuMiTUBHE 11PABO, aHTUYHE
MpaBo, KUTANChbKe, KOPEHChKe Ta ATIOHChKE MPaBo, a TAKOK MYyCyJIbMaHChKe TTPAaBO
PO3TJIAIA0THCA K TPSIMUI BUKJIUK 3aXiTHOMY TTPaBy B MesKaX MiZKKYJIBTYPHOI TIep-
CTIEKTHUBHU.

OnvH 3 OCHOBHUX BHUCHOBKIB, SIKOTO MOKHA JIUTH y TMPOIEC iICTOPUKO-TIOPiB-
HAJTBHUX JTOCJII/PKEHb OKPEMUX IIPABOBUX KYJIBTYP, IIOJISATAE Y PO3YMiHHI Tapajiur-
MaJIbHOI POJIi, KOTPY 3aBK/IM BifirpaBaB Tak 3BaHUil IOPUAMYHUI MeToa? y (popMy-
BaHHI IHANBIyaIbHUX PHUC TIPABOBUX KyJabrTyp. OTKe, MPaBOBi CIIocoOu OOIPYHTY-
BaHHS Ta CY/KEHHS B MeKaxX IIpaBa, MicIle Ta 3HAaUe€HHS KOTPUX CTOCYETHCS CY/IIiB Ta
KOJIEKCiB, a TAKOXK JIOTIKM Ta IOCBI/LY, PO3CY/y Ta CIIPABEIJIMBOCTI y MPAKTUYHOMY
(¢ yHKITIOHYBaHHI ITpaBa PO3IJIAAITHCS HE K MIOCh 30BHINTHE, TOCT(hAKTYM JI0/IaHe
JI0 TIEBHOTO T1PaBa, a 9K MOTr0 CTPUKHEBUH €JIEeMEHT, KOTPUH Yepe3 CBOE 1/1e0JI0TiuHe
odopMIIEHHS MOXKe Y KiHIIeBOMY pe3yJIbTaTi TaKoK KOHCTUTYIOBATH HOTO OHTOJIO-
rito. CaMe TOMY O4iKY€ETBCS, IO IHTepeC /10 3iCTaBJIEeHHS ITPABOBUX METO/IIB Y MexKax
3araJbHOTO iHTEPeCy /10 MOPIBHSAJIBHUX ITPABOBUX KYJBTYP, IO TYT PO3TJISAAAI0THCS,
SIKWI HA3WBAETHCS MTOPIBHAIBHUM ITPABOBUM MUCJTEHHSIM, PO3TJIAIaTUMe TIPUKIIAIN
Bi/l pUMCBKOI Ta TAJIMY/IUYHOI IOPUCTIPY/IEHIIi1, 3araJTbHOTO Ta POMaHO-TEPMAHChKO-
ro mpasa [22], cXiZIHOEBPOIENCHKIX Ta CIIOB THCHKUX YKJIA/IIB, 10 OJU3BKOCXITHUX
1 TaJIEKOCXITHUX MOJiesielt, HalTPUKJIa/, icIaMChKOl, KHTaliCbKO1, KOPENCHKOI, SITTOH-
ChKOI IOPUCTIPY/IEHITIT. ¥ 1[bOMY KOHTEKCTI TTPABOBUM MPOIEC THTEPIIPETYETHCS IK
Tocepe/IHUK, yepe3 9KUil aKTyaTi3yeThCA Te, 10 Ha TTPAKTUIll PO3YMIETBCA I TIpa-
BOM y Oy/ib-SIKill OKPEMO B3SITill KyJIBTYPi.

I AGo neoHrosoris opuandHoi npodecii, WO HasuBaeTbest «juristische Weltanschauung» 3 uacis
®. Enrennca. Ius.: [7]. CTOCOBHO MpaBoBOro Ta (hiJocodCchbKOro po3yMiHHs, 1uB.: [30].
2 A6o uristische Methodenlehre» y HiMeLIbKill TpagnLii.
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B o6paniii Hamu Maiike Geamesktiil Temi [18; 19; 16] Takok BapTMMKM BUBYEHHS
€ CITIBICHYBaHH$ Ta ITPOTUCTOSHHS IIPABOBUX KYJIBTY], aJ[Ke Ha Tepe3ax 3HaX0/[UTh-
cs1 ferio Gisbiite. HesasexHo Bijt TOTO, YU MU PO3TJISIAEMO [TPABOBUN TLIIOPAJIIZM Y
Puwmi, neBnany monepHisaiiito yepes 1mocrifine BilHOBJIEHHS TPAAUIIHHUX Molesieit
B [Hzii, mepecsriyBaHHs HAPOAHOI MEAMIIUHE CYIOBOI0 CHCTEMOIO OGPUTAHCHKOTO
3paska B Adpuili, 3aBxK/1 HAETHCS PO B3AEMOJIIIO PI3HUX KYJIBTYP T4, 3BUYANHO K,
KOH(DIIKT, 110 3 Hel ButmBae. OcoOIMBO IHTPUTYE MUTAHHS, YOMY Ta SIKUM YHHOM
SKWAUCH i3 BIIOMUX iHCTUTYTIB 3MIiT PO3BUBATHCS B OJIHIN i3 IIMX KYJBTYP, ajie He
3apO/INBCS Ta IKUM YMHOM OYB 3aMiHEHUN B iHITNX KyJIbTypax [2].

OcTaHHbBOIO, SIKY MU PO3TJISZIAEMO, aJie He 32 BAYKJIMBICTIO, € TIpobJieMa JlereHepa-
ITii TPABOBUX KYJBTYP, KOTPA TaKOK (POpMy€e MaliJaHINK, SKIH 5 TIPOTIOHYIO PO3-
TJISTHYTH Y 1[bOMY KOHTEKCTI, il Ha SIKOMY MOJKHA 4iTKO TTOOQYUTH MPUXOBAHI PUCH
Ta,/ab0 JIATEHTHI MOTEHIIHI MOKIMBOCTI Oy Ib-IKOI IIPABOBOI KYJIBTYPH, IIJISIXOM
nigmands il KoHGIIKTHYM BIIMBaM a00 MOPIBHSIHHS 3 OAHIEIO 3 1l BJIACHMUX IIEp-
criektuB po3BUTKy. [lpukmanm, B3gTi 3 JseninicTebkoi Pocii [27], namumcTcbkoi
Himeuunnu, a takox bpasuuii, ojniel 3 HaillnoryxHimmux kKpain JlaTuHCbKOI
Amepukn (B MK TeHEHIIH HAIlIOHATHHOTO MTPABOBOTO PO3BUTKY, IO MTPU3BETH 0
BUHSITKOBOI HAMIPYTH Ta KPU3, SIKi THMYACOBO OyJIU BUPIIlEeHI TAKUMU ITPAKTHKAM,
stk Jeitinho [15; 10] — XuTpicTh, CIPUTHICTB ), CBITYaTH PO CIPABKHI TIEPCIIEKTUBH,
HaBITh SIKIIIO BOHW BUKPUBJIEHI. BOHM JIeMOHCTPYIOTh, SKMM YHHOM ITPABOBI KYJIBTY-
PY MOKYTb pearyBaTy Ha Ha/I3BUYaliHi BUKJIMKH Ha PO3/I0PIKIKI MiK CHJIOI0 aHTaro-
HICTUYHUX 3aKJIUKIB Ta CIIOHYKaHb. /[0OCUTH ipOHIYHUM, X0 i €3 JKOTHOTO YMUCITY,
€ Toi (pakT, 110 NPUKJIAJAU JlereHepaliil MOXYyTb B OCHOBHOMY CIIOCTEPIraTUCh Y
chepi poMaHO-TepMaHCLKOTO IIPaBa, SIKe 3a3HAJI0 3HAYHUX 3MiH Y MUHYJIOMY CTO-
JUTTI.

Yce 11e Moske cripusiti (h)OPMYBAHHIO HOBOI TIEPCIIEKTUBUA Y PO3YMIiHHI HAIOTO
IIPaBOBOTO CBIiTY, 30KpeMa 30Cepe/KeHOr0 He Ha OKPeMO B3ATHUX iH/MBITyalbHUX
KOMIIOHEHTaX, @ Ha KOHTEKCTI, JIuIlle B MeKaxX Ta Ha OCHOBI SIKOT'O TaKi KOMIIOHEHTU
Ta MPeJCTaBIEHHSI MOXKYTh OTPUMATH 3HAUYEHHST; 1 TAKUN KOHTEKCT BUCTYTIAE KYJIib-
TYPOIO TIpaBa.
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Bapra Y. IlopiBHsAHHS NPaBOBUX KYJIBTYP i NPAaBOBOT0 MUCJIEHHS
Anomauia. T1paBoBi KyJIbTYpU Y CBOiM iHAMBIAYaJbHOCTI € TUMYACOBUM PE3YJIETATOM Pi3HUX

230

B3a€MOLIiM, 110 MOXYTh OyTH KOHLENTYyali30BaHi B MeXax MapajiurMy BUKIMKY Ta BilIOBiLi.
IxHe MopiBHSIHHSI TIpeACTaB/siE MEPCIEKTUBY, B sIKili BjlacHA KyJIbTypa MOXe BiloOpaXxaTucCh
4yepe3 Mozei iHmmX. B ixHix MexXax NpaBoBUM MPOLIEC € MOCEPEAHUKOM, YEPE3 SKOTO MPaBoO
peali3yeThbCsl y CYCIIbCTBI. IXHE MOPIBHSIBHE TOCTiIKEHHS 3BePTAEThCS 10 MUTAHHS MPO Te,
SIK Ha MPaKTULi MOXHa OTPUMATHU BilMOBib, sIKa BOAHOYAC BUTIKA€E 3 MpaBa i BTUTIOE iioro, i B
NifICHOCTI BiMoBigae Ha MoTpedu, MPUXOBaHi 3a pacagoM Oyab-sSKOI IOPUANYHOI YCTAaHOBU. SIK
HaIpsIM «ITOPiBHSIIbHI MPaBOBi KYJIBTYpU», TaK i «[TOPiBHSUIbHE ITPABOBE MUCJICHHSI» JAI0Th TAKY
BiZITOBIAb IIJISIXOM ITOO0JaHHS TIPipBU MiXK OMHOPIAHICTIO (IHTEpHAIBHICTIO) TIpaBa Ta HEOIHO-
PITHICTIO CYCTIUTBHO-KYIBTYPHOTO CEPEeaOBHUIIA (€KCTEPHABHICTIO).

30



MOPIBHAHHA MPABOBUX KYJIbTYP | MPABOBOIO MUCJTEHHA

Karouosi caosa: couiaibHa HEOTHOPIIHICTh/TIpaBOBa OAHOPIAHICTb, TPaBOBA KOHIIENTYali-
3allis, TpaBOBa iHCTUTYIIIOHATI3allisI, IOPUINYHA TeXHiKa, KOHBEHIIiaTi3allis/peKOHBEHIIIOHA -
Jli3allisl, HACTYIHICTb CYCIJIbHOT PAaKTUKU, CAMOPEKOHCTPYKIIis.

Bapra Y. CpaBHeHue npaBoBbIX KYJIETYP W MPABOBOTO MbINILIEHUSI

Annomauus. TlpaBoBble KyJIbTypbl B CBOEHl WHIMBUAYAJTbHOCTU SIBISIIOTCSI BPEMEHHBIM
pe3yJIBTAaTOM Pa3HbIX B3aMMOJIECTBUI, KOTOPbIE MOTYT ObITh KOHLIENTYAJIU3UPOBAHBI B pAMKax
rapagurMbl BbI30Ba U 0TBeTa. VX cpaBHEHME MPeNCTaBIIsIeT MEPCIEKTUBY, B KOTOPO COOCTBEH-
Hasl KyJbTypa MOXET OTOoOpaXxaTbCsl uepe3 MoJesu Apyrux. B ux pamkax mpaBoBoil mpoiecc
SIBJISIETCS TIOCPETHUKOM, Yepe3 KOTOPOTO MpaBo peann3yercs B obiiecTtse. Mx cpaBHUTETbHOE
rccienoBaHue oOpalllaeTcsl K BOMPOCY O TOM, KaK Ha MPAaKTUKE MOXKHO IMOJYyYUTbh OTBET,
KOTOPBII OJJHOBPEMEHHO MPOUCTEKAET U3 TpaBa U BOILUIONIIAET €ro, U B JEHCTBUTEIbHOCTH
OTBEYaeT Ha IMOTPEOHOCTH, CKPBITHIC 3a (hacagoM JHO0ro pUANYecKoro yupexaeHus. Kak
HaIpaBJieHUE «CPaBHUTEJIbHbIE IMPAaBOBbIE KYJIbTYPbl», TaK U «CPaBHUTEJbHOE IPABOBOE
MBIIIJIEHUE» TAIOT TAKOU OTBET ITyTeM MPEOIO0TICHUS IPOTIACTU MEXKITy OMTHOPOIHOCTHIO (MHTEP-
HaJIbHOCTbIO) MpaBa M HEOJAHOPOAHOCTbIO OOLIECTBEHHO-KYIBTYPHOU Cpeabl (9KCTep-
HaJIbHOCTBIO).

Karouesnie caosa: couyanbHasi HEOTHOPOAHOCTh/TIPABOBasi OMHOPOIHOCTD, TIPaBOBasi KOH-
LenTyalu3alus, NpaBoBasi MHCTUTYLMOHAIU3ALIMS, IOpUIMYECKasl TEXHUKA, KOHBEHIMOHAIM-
3a1usl/peKOHBEHIIMOHAIM3AIIUSI, TIPEEMCTBEHHOCTh OOIIECTBEHHOW IMPAKTUKU, CaMOPEKOH-
CTPYKLUSI.

Varga Cs. Legal Cultures and Judicial Mind Compared

Summary. Legal cultures in their individuality are the temporary outcome of interactions,
conceptualisable in terms of the challenge-and-response paradigm. Their comparison offers a
perspective by which one’s culture can be reflected by patterns of others. Within them, judicial
process is the medium through which what the law stands for in society gets actualised. Their
comparative approach addresses the issue of how a response can be reached in practice which at
the same time concludes from (while represents) the law and does truly respond to needs lurking
behind the faHade of any legal establishment. Both Comparative Legal Cultures and Comparative
Judicial Mind answer by bridging the gap spanning between the law’s homogeneity (internality)
and the socio-cultural environment’s heterogeneity (externality).

Key words: social heterogeneity/legal homogeneity, legal conceptualisation, legal
institutionalisation, legal technique, conventions/ econventionalisation, continuity of social
practice/through self-organising self-reconstruction.
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3HAYEHHSI I[IOHSITTS «IIPABO»
B IIOPIBHSIABHO-IIPABOBUX NOCAIIXEHHSX
I IIPOBAEMA IX OB’€EKTA

‘The Meaning of »Law« in Comparing Laws or the Complexity of What the Object of Legal
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n_Comparing Laws or the Complexity of What the Object of Legal Comparison Is>] /
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npobaemMa (popMyBaHHS NapaIUTMaAbHUX OPIEHTHUPIB Cy4acHHUX IOPUCTIB’ [IopigHsLIbHE NpPaso3HABCME0
HaykoBo-mpaktuunuil axoBui xypHaa [Kumi] 2013/1-2, 521-527: 523-524 / X. Bexpy3 & O. Kpecun
Tlomyk HOBHUX (HAOCODCHKO-METOOAOTIYHUX OPISHTHPIB MIOPIBHIABHO-IIPABOBHX  [OCAIMKeHB: V

MixxHaponHa HaykKoBa KOHMepeHLia »KoMmmapaTuBicTchKi dYwTaHHs« (26-28 kBitHa 2013 p., Ogpeca)’
Pdinocogpis npasa i 3aeanvHa meopis npasa [Kuis] 2013/1, 371
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HAYKOBE JKUTTA

NMnOoLuykK
HOBUX PIAOCOD®CbKO-METOAOAOTTYHHNX
OPIEHTUPIB INOPIBHAAbHO-TIPABOBUX
AOCAIAXEHb:
V MIDKHAPOAHA HAYKOBA KOH®EPEHLIS
«KOMITAPATUBICTCbKI YNMTAHHA»

(2628 keimns 2013 p., Odeca)

I3 2006 p. B Ykpaini craso Tpaauiiieio nposeieHHss MixKHApOIHNUX HAYKOBUX KOH-
(bepentiit «KommapaTtuBicTchKi YnTaHHSI», OPraHi30BaHUX 34 iHIIIATUBU YKPAiHCHKO1
acolliallii OpPiBHSJILHOTO ITpaBo3HaBcTBa Ta LleHTPy MOPiBHSJIBLHOTO 1IPaBO3HABCTBA
npu [HctutyTi nepxasu i ipaBa iM. B. M. Koperbkoro HAH Ykpainu. Ileit opym €
OJIHUM 13 HalOLIbII ABTOPUTETHUX 1 IIPEACTABHUIIBKUX HAYKOBUX 3aXO/iB, IKI BU3HA-
YaloTh CYYaCHUI CTaH, a TAKOK OCHOBHI HAIIPSIMM 1 T€H/IEHITi1 IOPiBHAIBHO-TIPABOBUX
JIOCJIJI;KEHD, 110 € XapaKTePHUMU JIJIsT CY4acHOI IOPUANYHOI HAYKH.

MixHapoaHa KoHbepeHIlist TpauiiiiHo 301pae haxiBIliB y raxysi MopiBHIbHO-
ro MPaBO3HABCTBA He TLIbKMU 3 YKpainu ta Pocii, ajse i iHImmMX IoCTpaasTHCbKUX Jep-
’KaB, a TaKoX KoJer i3 3axignoi €sporn, CIIIA ta xkpain Asii.

[poro poxy MixuapomHa koHpepeHiis «V MixKHApOAHI KOMIapaTUBICTCHKI
yuTaHHg» poxoamnia B M. Ofeci, a 11 criBopra"izaTopamu BucTymum Hartionanbauit
yHiBepcuteT «OjiecbKa IopunyHa akaaemisi», HaiionasbHa akaziemist mpaBoBUX HayK
Yxpainn, [HctuTyT nepxasu i mpasa im. B. M. Koperrbkoro HAH Ykpaiau, Ykpaincbka
acoliais mopiBHAIBHOTO MTPABO3HABCTBA. YChOTO B pOOOTI KOH(bEPEHTIii B3sLIN y4acTh
i3 jonoBisiMK Ta moBizoMeHHsAME 158 BueHux (y ToMy umci 85 — 6Ge3rnocepeHpo i
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73 — 3aouHo0). Cepen Hux — 37 HOKTOpIB i 67 KaHAUAATIB HAYK, 54 — BHUKJIa1a4i, acIli-
paHTH, Aep:KaBHi cayxk00BIl, agBokati. Kpim Toro, y koHdepeHIii Opaiu ydacThb
35 cayxadiB. Yuacuuku KoHdepenttii npeacrasisiii 10 kpain: Yipainy, Pociio, CIIIA,
Kanamy, Typeuunny, Yropmuny, [loasity, Moazgosy, Boarapito ta B’eTHam.

BinkpuBatoun koHdepeHiio, aupekTop IHCTUTYTY /ep:kaBu 1 Tmpasa
iMm. B. M. Kopenpkoro HAH Yxpainu, akagemik HAH Ykpainu, ujieH-KOpecIToHeHT
Mixuapoanoi akazewmii mopiBHsibHOTO TipaBa lO. Illemmryyenko 3a3HauuB, IO
cydJacHe TIOPiBHsIJTbHE TIPABO3HABCTBO € OIHIEI0 3 HAMOI/IbIII PO3BUHEHIX, KOHIIEIITY-
aJTbHO 1 METOI0JIOTIYHO HATIOBHEHUX IOPUANYHUX HAYK.

[Tix wac koHbepeHtii OyJo TpoBeseHO WATH MaiicTep-kiaciB: «HarioHanbHa
paBoBa cucTeMa i mpobiema perentiii npasa» (Xanxyk Kabamiory, gekan opuand-
Horo (hakybreTy YHiBepcurery €aurerne y CramOy i, Bitle-pesnieHT €BpomeiicbKoi
acoriaitii fopuanyHNX (hakyapTeTiB), «P0o3yMiHHSI iHO3eMHOTO TpaBa 3CepeirHn»
(Ketpin Baike, nmpodecop YuiBepcutety TopoHTO0), « 3HAYEHHS TIOHATTS «IIPaBO» B
HOPIBHSAJIBHO-IIPABOBUX AOCIIIKEHHX 1 mpobiaema ix o0’exkra» (Yaba Bapra, mpo-
(becop-nocaignuk InctuTyTy npaBoBux focuipkenb AH Yropmunn), «IlopiBasibHi
MiIX0IU B MizKHApoHOMY TipaBi» (Yinbsam EnniorT batsep, mpodecop YriBepcurery
mrary llencumbBanis), «CydacHi HAPIMKH AOCTIPKEHb Y MOPIBHSAJIBHOMY TTPaBO-
3HaBCTBI» (XammatyJsia bexpys, mpodecop Hartionanbsroro yriBepcurety «Omecbka
IOpUNYHA aKaJeMisi»); TPU ITUIEHApHUX 3acianasd: «TeopeTuKOo-MeTOMO0JOTiuHI
MUTaHHS TOPIBHAJIBHOTO TIPABO3HABCTBAY, «IIpaBoBi cuctemu cydacHocTi: Kiaacudi-
Kallisl, B3aEMO/Iisl, TEH/ICHIII1 PO3BUTKY>», «/liajior IpaBOpPO3yMiHHS, IpaBa JIOJUHHU i
MOPiBHSJIbHE TTPABO3HABCTBO»; CEKIIIIHI 3aci/IaHH; OIUHAIIIATD IPEe3eHTalliil HayKo-
BUX Ta HAYKOBO-METOJMYHUX BU/IAHD.

JKBaBy nuckyciio BUKIMKaB MalicTep-kiac GijiocochKO-IPaBOBOi CIIPSIMOBAHOC-
Ti mpocecopa Y. Bapru, Ha STKOMY pO3TJIaIics MUTAHHS PO 3MICT i CITiBBITHOIIIEHHS
SBUIIL, TIIO0 TTO3HAYAIOTHCS TEPMIHAMU <«3aKOH» 1 «IIPaBO», PO3MEKYBAHHS SIKUX €, HA
HOTO JIyMKY, HCOOX1THIM JIJIs1 BASHAYEHHST HAJIEKHOTO 00’ €KTa MPABOBOTO MOPIiBHSAHHSL.
Y 1ienTpi yBaru BueHoro nepeOyBasiu ABi Kao4oBi pobsemu: 1) dopmatizaiiiss Hopm
IpaBa B 3aKOHI Y MPOIIeCi IIPABOTBOPUOCTI i POJIb IOPUIMYHOI TEXHIKK Y 1IbOMY TIPOIIECi;
2) moTeHITiaT 3aKOHY 1 MOTO aKTyaJsli3allis y pealbHIX YMOBaX B IIPOIIeCi TTPaBO3acTo-
CyBaHHsI, HacaMmIlepel Y KOHCTUTYIiHOMY mnpaBocyami. IIpodecopy Oiusbka imest
dynamei, 3rizHo 3 KO0 He3aJIeKHO Bijl IPABO3aCTOCYBAHHS 3aKOH Hece B c00l IIOTeH-
1iaj, SKAH MOKe aKTyasli3yBaTHUCS B HIOCH OijIbIle 3a JI0IOMOroi0 (hOpMaabHO-IOPU-
JAVYHUX il 1 OTPUMATH OHTOJIOTiYHE iCHYBaHHS I/ BIUINBOM CYCIIJIBHOTO OYyTTSI.
Buxozsran 3 11b0T0 3aCHOBKY, 3aKOH MO’Ke BUCTYTIATH Y IBOX IITOCTACSIX: TIepIia — OTHO-
pimHa dopmambHa CyOCTaHINs, Apyra — IIpPaKTHYHA Iisl, 3YMOBJIEHA HaraJbHUMMH
norpebamu. EBpucTuuHy 3HauyIicts MaB iHasbHUi BUCHOBOK Y. Bapru oo Heob-
XiTHOCTI (pOPMYBaHHS HOBOTO PiBHS MOPiBHAIBHO-TIPABOBUX JIOCTI/IXKEHb — CYTHICHO-
IO TIOPIBHSIHHS HOPM TIPaBa 3 ypaxyBaHHSIM IIPaBO3aCTOCOBHOI IIPAKTUKH, 0COOJUBOC-
Teil JIHIBICTMYHUX CIIOCO0IB 1 3aco0iB, IIPABOBOI KYJIBTYpPH, IPABOBOI 11€0J0rii SIK
0COGIMBOTO POty PodeciiiHol e0HTOIO I Ta IHIIMX (haKTOPIB.

KiriouoBrMH UTaHHSAMEU Ha KoHbepeHitii craiu npobaemu (inocodii, Teopii Ta
MEeTO/I0JIOTIT TOPIBHSIJIBHOTO MTPABO3HABCTBA, Pi3HI ACTIEKTU SKUX OYJIM BUCBIT/IEH] y
sucrynax O. Tuxomuposa «IIpocTopoBuii BUMIp IpaBa», IPUCBIYEHOMY OOIPYHTY-
BAHHIO aKTyaJIbHOCTI 1 HEOOXiZTHOCTI OCMUCJIEHHS] TPABOBOI PEATbHOCTI B KOHTEKCTI
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mpocTopoBoi dhopwmu ii icHyBanHg; O. Tkauenka «IIpaBoBe MOPiBHAHHS y CTPYKTYPi
IHTEJIEKTYyaTbHOTO TIPOCTOPY IOPUCIIPYAEHITI: eKCITO3uIlis TocTMeTadi3nuHOoi cuTya-
1ii», TPUCBSTYEHOMY CYYaCHOMY MPABO3HABCTBY, IK€ BUMAra€ eKCILIKallil CTPyKTyp
MPaBOBOTO MMi3HAHHS. SIK iHTeJeKTyaJbHUI MPOCTIp BOHO MAa€ OXOILIIOBATH chepu
CYIIOTO 1 HOTO OCMUCIEHHS Y cepi OyTTs: TepIiiii BiAMOBifal0Th KOHCTPYKIIIi I0pH-
JIUYHOI IOTMATUKH, IPYTill — IIPaBOBE TOPIBHAHHS SIK I0OPU/IMYHA JEKOHCTPYKIIiS.

YV pszi BUCTYIIIB PO3TJIsiAIUcs pobeMa BUKOPUCTAHHS PISHUX KOHIIENITYalb-
HUX TIAXO/IB i METOMIB Y MOCTIKEeHH] MOPIBHAIBHOTO TTPAaBO3HABCTBA, 30KpeMa y
BrcTynax B. 3aBasbHIOKA «AHTPOTIOJOTIYHII METO/] y TOCTIIPKEHHI TPaBOBUX CHC-
TeM», Jie TIpeICTaBIeHa B3aEMOIiS TOCTITHUIIPKUX TTPOTPaM IOPUANIHOI aHTPOTIOJIO-
ril Ta MOPiBHAIBHOTO TPABO3HABCTBA Ta MPOJAEMOHCTPOBAHO 3HAYEHHS aHTPOITOJIO-
TiYHOTO MeTOAY ISl JOCJi/KeHHs TpaBoBux cucteM; I. Curtapa «Mertomosoris
aKyJIBTYPAIITHUX TIPOIECIB Y KOHTEKCTI CHHEPTETUYHUX IiAX0/iB», /e OyJI0 OKpec-
JIEHO 0COOJIMBOCTI BUKOPHUCTAHHS MOPIBHSJIBHO-TIPABOBOTO METOMY SIK (hyHIaMeH-
TaTbHOI OCHOBHY JIOCJIIIPKEHHS aKyIbTYPaIliiHUX MPOIIECiB Ta MOPIiBHSIJIBHOTO TTPaBO-
sHascTBa B 11iomy; O. Xamabynenka « KOHCTPYKITist i IeKOHCTPYKIIisT: TOCTKIACHIHII
HiXiZ /10 TOPIBHSJIBHOTO IPABO3HABCTBA», MPUCBSYEHUN CIOCOOAM BUPIIIEHHS
KOMILJIEKCY (hiTocO()CHKO-METOMOMIOTIYHUX TIPOOIIEM, 110 BUHUKAIOTH Y MTOPIBHSLIb-
Homy ripaBo3HaBcTBi; K. Topobist «CTpyKTypastisM i OCTCTPYKTYPaIi3M B METOIO-
JIOTil TOPIBHATBHO-TIPABOBUX JOCTIIKEHb», 10 BUCBITJIIOE CTPYKTYPATICTCBKI i
MOCTCTPYKTYPAIICTChKI OCHOBU METOJIOJIOTII Cy4aCHOTO MOPiBHSIJIBHOTO ITPAaBO3HAB-
ctBa; B. Mysnep «MeTojiosioriuaa posib repMeHeBTUYHUX KaHOHIB E. BeTTi B mopis-
HAJBbHOMY TIPAaBO3HABCTBi» 3 aHA/Ii30M KOTHITUBHUX MOXKJIMBOCTEW 3aCTOCYBAaHHS
repMEHEeBTUYHUX KaHOHIB, PO3p0o0JIeHNX iTamiiichkuM yuenuM E. BeTti B mopiBHSLIb-
HO-TIpaBoBiil Hayti; M. AGcaiToBoi «MeToM0IOTiYHI acTIeKTH OCSITHEHHS iCTUHU B
MOPIBHSJIBHO-TIPABOBUX JIOCJII/IPKEHHSIX», /Ie 3aIIPOIIOHOBAHO OPUTIHAIBHUN TTOTJIS]]
Ha IPOOJIEMY OCATHEHHST iICTUHU B TIOPiBHSILHO-TIPABOBUX [OCJTI/PKEHHSIX TOIIO.

V Mixkaaponna HaykoBa KoH(pepeHIlisa « KommapaTuBicTChKi YnTaHHS», SK BUIA-
€TBCS, MaJIa iICTOTHE 3HAUYEHHS 3 TOYKH 30pY MOMIYKY (hiTocohChKO-METOIOMTOTIYHNX
napaJiurMaIbHUX OPIEHTUPIB MOPiBHSJIBHO-TIPABOBUX JIOCJI/[XKE€Hb, KOHIENITYaTbHUX
YCTAaHOBOK 1 KOMYHIKaTMBHUX MOTHMBALIN I cydacHuX fopuctiB. HeoOXimHicTh
(hopmMyBaHHS HOBOTO IOPUANIHOTO MUCJIEHHS 1 BUMOT /10 I0pUANYHOI TTpodecii retep-
MiHYETBCS 3MiHOIO OCHOB CYCITITBHO-TTOITHYHOTO JKUTTS CY4aCHOTO CYCHITbCTBA. 3a
mob6u robasizailii came MOPIBHSAJIbHE MPABO3HABCTBO CTA€ CHUCTEMOYTBOPIOIOUUM
axTopom y hopmMyBaHHI MUCTEHHS Cy4acHOTO IOPHUCTA.

X. BEXPY3

doxmop puduunux nayx,

npogpecop xagedpu npasa €sponeiicvrozo Corozy

ma nopieHAIbHO20 NPABO3HABCMEA

(Hauionanvnuui ynisepcumem <Qodecvka 1opudurna akaoemiss)

O. KPECIH

Kanoudam 1opuouuHux Hayx, douenm,

ynen-Kopecnondenm Mixcnapoonoi axademii nopienaIbHo20 npasa,
xepisnux Ilenmpy nopisensanvrnozo npago3nascmea

(Incmumym oepicaeu i npasa im. B. M. Kopeuvrkozo HAH Ykpainu)
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THEATRUM LEGALE MUNDI
[TPO KAACUDIKAIIIO [TPABOBHUX CHUCTEM

‘Theatrum legale mundi avagy a jogrendszerek osztalyozasa’ in Ius unum, lex multiplex Liber
Amicorum: Studia Z. Péteri dedicata (Tanulmanyok a jogtsszehasonlitas, az allamelmélet
és a jogbolcselet korébdl, szerk. H. Szilagyi Istvan & Paksy Maté (Budapest: Szent Istvan
Tarsulat 2005) & <http://drcsabavarga.wordpress.com/2012/03/24 /theatrvm-legale-
mvndi-ed-cserne-2007/> &
<https://www.academia.edu/6118375/THEATRVM_LEGALE_MVNDI SYMBOLA_CS. VA
RGA_OBLATA ed. Péter Cserne et al. >, 219-242 [Jogfilozéfidk / Philosophiae Iuris //
Bibliotheca Iuridica: Libri amicorum 13] & in A jogdsszehasonlitds elmélete Szovegek a
jelenkori komparatisztika korébél, szerk. Fekete Balazs (Budapest: Szent Istvan Tarsulat
2006), 167-184 [Bibliotheca Cathedrae Historiae Juris Universitatis Catholicae de Petro
Pazmany nominatae Budapest] & Varga Csaba Jogfilozdfia a mult, jelen és joévd dlelésében
(Budapest: Pazmany Press 2018), 417-441 [Tanulmanyok 44| &
<http://mek.oszk.hu/18900/18995/18995.pdf>

‘Theatrum legale mundi On Legal Systems Classified’ in €sponelicoke npago ma nopisHsnoHe
npagosrHascmeo 30ipHUK crated, pen. 0. C. lemmryuenko, I. C. I'pumenko & O. B.
Kpeciu; ymop. O. B. Kpecia & O. . Poxko (KuiB-Illambopi [Kiyv & Chambery]: Aoroc
2010), 24-50 & The Romanian Journal of Comparative Law 1 (2010) 1, 105-133

‘Taxonomy of Law and Legal Mapping: Patterns and Limits of the Classification of Legal
Systems’  Acta Juridica  Hungarica 51 (2010) 4 & in  <http://real-

j.mtak.hu/765/1/ACTAJURIDICA_51.pdf>, 253-272 &
<https:/ /www.researchgate.net/publication /275758820 Taxonomy of law_and legal ma
pping>

‘Theatrum legale mundi: IIpo =xaacudikauiro npaBoBux cuctrem’ IlopieHsinibHe
npaeo3naecmeo HaykoBo-npakTudHHH axoBui xkypHaa [Kuie] 2012/3-4, 17-37 &
<http://www.irbis-nbuv.gov.ua/cgi-
bin/irbis nbuv/cgiirbis 64.exe?I21DBN=LINK&P21DBN=UJRN&Z21ID=&S21REF=10
&S21CNR=208&S21STN=1&S21FMT=ASP _meta&C21COM=S&2 S21P03=FILA=&2 S2
1STR=porpr 2012 3-4 4>

‘Theatrum legale mundi: o kaacudukauu npaBoBeix cucteM’ [nep. E.I'. Camoxuna] in Haba
Bapra 3azadka npasa u npagogozo muiuuneHust 136panuble npousdBeaenus; CocT. U Hayd.
pen. M.B. AaronoB (Cankr-IlerepOypr: Manareasckuii Jom «Aaedp-ITpece» 2015), 144-172
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Cy4acHi nigxoamv Ao TUNoJsorii Ta knacugikadii
rpaBoOBUX CUCTEM

THEATRUM LEGALE MUNDI.
ITPO KJIACU®IKAILIIIO ITPABOBUX CUCTEM!

Y. BAPTA

00KmMop WpUOUHHUX HAYK, YAeH-KOPEeCNOHOeHm
Mixcnapoonoi axkademii nopiensaivrHo2o npasa,
nouecHuil npoghecop i oupexmop-3acHoHUK
(Incmumym ¢hinocodhii npaea

Kamoauuyvkoeo ynieepcumemy Yeopugunu),
nouecnuii npoghecop-0ocaioHux

(Incmumym npaeosux docaioncennv

Axademii nayx Yeopwunu, m. byoanewm)

1. Ilonepenni 3ayBaskeHHs

Tearpasbia MeTadopa 3 Ha3BU 1€l cTaTTi, XapakTepHa st 6GapOKOBOI €IoXH,
HaseskuTh [, JleiGHiny, sxuit 1667 p. BkasaB Ha moTpeby OIMMcATH «TeaTp MpaBa
CBITY», IO AINIIOB /10 HAC, IEMOHCTPYIOUH: 10 OIJIbIIE PO3MTUPIOETHCST PO3YMOBUI
CBIT JIFOJICTBA MPOTSATOM iCTOPIi, TO GiIbIT TOCTPOIO € ToTpeda y KiaacudikyBaHHI
itoro ckiramosux enementis. Hanpukiazn, B Auriii K. Cen-7Kepmen e 1531 p. Bka-
3aB Ha BIZIMIHHICTH MiK

| POMaHCbKUM | AHTTIACHKIM |

MIPAaBOM, 3a3HAUUBIIN TAKOK HASBHICTH KOPEJSIIil B 1X PO3BUTKY, 1 TAKPECIUB, 110
IIPUPOJIHE [IPABO B OCTAHHBOMY BUIIQJIKY BI/ITIOBI/Ia€ PO3CYAKY (7€ason) B EPIIOMY
[44; 53]2. 1lle uepes cimaecaT pokis, y 1602 p., V. @ynbek omucas mpaBoBUil CBIT
TaKnM, 1110 BUXO/IUTH 3 TPhOX MpaBoBUX cucteM [19; 67], a came,

| AHTJIOCAKCOHCHKOI | KOHTUHEHTAJIbHOI | KaHOHIYHOI

a 1e vepe3 crogittd, y 1701 p., mopa XoaT mucas, 10 <IPUHITUITNA HAIIOTO MTpaBa
HOXOJISATH BiJl IIMBIJIBHOTO MPaBa, i ToMy 6ararto B 4OMy BOHU IPYHTYIOTHCSI HA TOMY
camomy poscyaky» [31]. g dopmysa Bizobpakae caMOCIpUIHHATTS €BPOIN paH-
Hboro HoBoro wacy, KoM KpiM THX CBIiTiB, IO po3TaimioBaHi mo obuaBa GOKM

' Tlonepeani Bepcii wiei crarri ony6ikosani y: [64, c. 253—272; 65, c¢. 105—133; 74, c. 24—49].
IMepexnan 3 anrniiicekoi O. KpeciHa.
2 3a3Hayae, 110 «B OCHOBi PO3BUTKY JIEXKATh IOTPeOU JIIOAMHU PO3yMHOD» [6, ¢. 189].
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4. BAPTA

Jla Manmry, momivasest Xiba 1110 /10 TEBHOI Mipy BUYEPIaHWil BILUIMB 3 OOKY Mall-
cpkoro mpectosy. OHaK 3a3HAUEHUI BUIIE TIO/IJI € TUIIOJOTIYHO MPABUJIBHUM i
JUUCHUM 10 CbOT'OJIHI.

[Ile maitxe wepes aBa ctomitts, y 1880 p., E.-/I. Imaccon 3ampomnonysas [20]
TPHOXCKJIAJIOBY Kjacupikailiio, B OCHOBY SIKOI OyJIO TMOKJIaJe€HO iCTOpPpHUYHE
MOXO/[KeHHs,acaMe BAHUKHEHHS [IpaBa Ha OCHOB1

3BHYAEBOTO [IPaBa PUMCBKOTO 1TpaBa MTOETHAHHS IIUX JIBOX CUCTEM
BapBapiB (Itamisg, Pymynis, mpaBa
(Anrmig, CkanauHaBis, [Topryranis, Iperis, (Dpamnis, Himeuunna,
Pocis) Icnamnist) [IIBeiimapis)

[1g xmacudikairis, 110 B OCHOBHOMY He CITUPAETHCS Ha ICHYIOU /10Ci i (haKTUIHO
JIOMIHYIOY1 KpUTEPIi, 3aJIUIIAETHCS TIIHO BUBYEHHS. Y XapaKTEePHUM /71T TUTIOJIO-
rii croci6 E.-/I. TitaccoH, okpec/iooun KapTy BHYTPIIIHBOTO TOiay €Bpory, BKa-
3y€ Ha 0co0JIMBE CTAHOBUIIE TaKUX perioHiB, sk CkanauHasis i Pocis. IlikaBo, 1110
kiacudikaitist 00’enye nmpaBosi cucremu Anriii Ta CKaHIMHaBII B OIHY KaTeropiio,
a cucremu Dpanrii i Himewunsu — B in1Iny, Tak 1m0 0OW/IBI 11l TPyNIX BiIOKpeMJIeH]
BiJl CITQJINIMHA PUMCHKOTO TTPaBa.

2. Ilpono3umii

DopmyBaHHs TIPABOBOI KapTH CBITYy — MIISIXOM Kiacuikailii pisHux mpaBoBUX
CHUCTEM BIATIOBIHO IO CTAJMX CiM e i H U X XapaKTePUCTUK, SKi 3HAXOASTh CBOE
BUPa)KEHHH Y iX TOJOBHIN Micii, ¢hopmi, cTpyKTypi i Moziesni (hyHKITIOHYBaHHS, —
CTaJIo 3aBJlaHHAM MOPiBHAIBHOTO MpaBa XX CT., IKe /0 TOTO Yacy BiKe JOCTaTHbO
BU3PIJI0, 11100 CTATH CIPABKHIM PYXOM.

Kosim My yBaskHiIe mpuanBUMOCS 0 TaKUX CIpod, MOKHA Opasy modaduTH,
110 OKPEMi OJIMHUIL y TIPABOBOMY PO3MAITTI BULJISIOTHCS BiJl IOYATKY, CTABISTHCS
B IIEHTP SIK TIOCTIIHI BEJIMUNHY, BUKJIUKAIOTh HAIIl IHTEPEC /0 CTBOPEHHS I1i€l KapTh
3arajioM, BU3HA4Yal0Y TUIIi3alliI0 BCbOrO KOHTEKCTY 1 ocTaToyHy opienTaitiio. Kosan
KapTa Oyjie MOBHICTIO CKJajeHa, iHII oauHuIli Oyae IpUEAHAHO 34e0iIbIIoro sK
JI0IATKOBI, 00 SIK IiATBEPIKEHHS PO3MAiTTs IIpaBa, pe3y IbTaToM 40To Oyjie CKopi-
1e HeKOHKPETHUH iHTepec /10 BiylaleHnX KpaiH (Ha3uBaOY iX THUIIH ), aHiK rIn6o-
Ke OCSITHEeHHsT 0araTtcTBa CBITY 1 HOrO BUYEPITHHIA OIHC.

Tak, Ha mouatky XX c1. A. Ecmeiin (1905) BBa)kaB, HApUKJIaI, M0 MOBa i
HOXO/MKEHHs HaceJeHHS CTAaHOBUTUMYTHh HAOUIbII MPUIAHSATHY OCHOBY
TAKOTO MO/IiJTy TIpaBOBUX cucteM [16, c. 445, 451]:

POMaHCBHKI aHTJIo-

(Dpantiist, besbris, . CaKCOHCBKI
repMaHChKi

Itamis, Icmanis - AHTTIS - MYCYJIb-

. - (Ckanpunasis, ( ’ CJIOB'STHCHKI YCyIb:

Iopryramnis, Pymymis, ABcTpis, Yropuusa) Amepuka, MaHCBKi
[HenTpambaa pi, P AHTJIOMOBHI

i [liBgenna Amepuka) KOJIOHIT)

Takuii oz, He3BaskarOYM Ha Te, 10 OYB BIVIMBOBUM IPOTSTOM IIEBHOTO Yacy,
BUSIBUBCSI HAJITO (hparMeHTapHUM 1 HEIOCTaTHhO TnOOKUM. OjHAK, HA BepIINHI
€BPOIIENCHKOTO iMIIepiaizMy abo MO THKO-eKOHOMIYHOI eKCIIaHCii 11ell aHali3 Teo-
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PETUYHO OXOILTIOBAB CBIT KPi3b icTopuuny nipusmy €sponu. [likaBo, 110 BiH Takosk
BKJIIOYaB apabChKy KyJIBTYPY — Malouu Ha yBasi ii npucyTHicts Ha [Tipeneiicbkomy
niBoctposi y CepennpoBiuui — gk piBHonpasHy!. Mu 6aunMo TyT BIiepiie Bigo-
KpeMJIEHHSI TepMaHIliB BiJl PUMCBKOI Tpa/uilii 1IpaBa, MOKJINBO, BHACJI/IOK KOH-
dmixtiB Tepmancbkoi Ta ABCTPO-YTOPCbKOI iMIepiil 3 iHIMMMU KpaiHAMH CBITY.
B Gyab-sikoMy pasi, HaBpsi/l UM MOKe ICHYBATH iHIIE MOSICHEHHST TOMY, 1110 JI0 Tep-
MaHCBKOT'O BiJlHECeHe yTopChKe 11PaBo.

[y tunosorito 3anpononysas [[x. Cosep-Xomn (1913), axuii cnupaBcs Ha
BUKJIIOUHUN KPUTEPIi pac U SK TPUHITUI KJaacudikaiiii, o BiZTOBi1aI0 TaHiBHO-
My ayXy Ti€i eroxu [45, c. 113]:

apilichbKi, iH10-€BPOTIEICHKI
— XiHy-ipaHCBKi
(Ilepcis, Bipmewis)
— KeJIbTChKi
(KeJTbTH, TAJLITH, iPIAH/IIT, TAJIITH)

— TPEKO-JIATUHCHKI BapBapChKe 3BUYAEBE
(rperibKe, pUMChKe, KaHOHIUHE, ceMiTchbKe MOHTOI0iTTe (HerpuTsHChKe,
HeOoIBeNIapchKe) (emipchbKe, L KUTANCEKe MeJTaHesifchKe,
— TepMaHChKe ETUIIETCHKE, (Kurait inzonesiiicoke,
— AHITIOCAKCOHCHKE 1y/:[engm<e, IHaoana{ﬁ, aBcTpaiiicpKe,
(anrJiiicbke, apabo- Tuber) noJliHesiiichbKke,
AHTJI0-aMEPUKAHCHKE, MyCyJIbMaH-  amOHCHKE _ AMEPUKAHCHKE
HOBOCAKCOHCHKE) CbKe) i rimepbopeiicbke
— JINTOBCHKO-CJIOBSTHCbKE TyOisbHE)

(pociiicbke, cepbo-XOpBaTChKE,
CJIOBEHCDKE,
YyechbKe, MOJbChKE, IPEBHBO-
IIPYyCbKe, INTOBCbKE, PyTEHCDHKE,
cJroBaIbKe, 60ITapehKe)

CunbHUH BIJIMB WOTO KaTeropuaallii /I0Ci BiIUYBAEThCSA y JEIKHUX ACIEKTaXx,
HE3BAKAOUM HA Te, 110 B Hill He HAETHCS PO KOHKPETHI MOAIGHOCTI i BiAMIHHOCTI
B IIPABOBIll IPUPO/II SIK KPUTEPIT TAKOTO TOALIY Ha Tpynu. TuM He MeHII, BiH, 6e3-
CYMHIBHO, OyB HepIuM, XTO CIIPpOOYBaB OIMUCATH BiJIOMY Ha TOW Yac CYyKYIHICTbH
MIPaBOBUX PEKUMIB 3 YPaxXyBaHHSAM iX iICTOPUYHOTO PO3BUTKY 1 (PaKTUUHOTO PO3Ma-
iTTst Ha iadeti. HacripaBzi BiH 3MajiioBaB BCEOXOITHY KaPTUHY HAPOJIHUX CHJI, SIKI,
MO>KJINBO, CTBOPUJIN BiZIOMi KYJIBTYPH, BIIEPIlie BKIIOUUBIIN Y 1110 CXEMY «3aKJII0UHY
KaTeropito» OUYEBHMIHOTO <«3MIIIAHOTO» Xapakrepy. BiH OyB TakoxK MEpIINM, XTO
CTBOPUB IIUPOKY 1 y3araJbHEHY CUCTEMY, X0Ua CaM BiJIITOBXYBABCS Bifl BJIACHOTO
peskuMy (SIKM BU3HAUaB SIK iICTOPUYHUM Pe3yJbTaT MisJIbHOCTI HAPO/IiB, SIKI IMi3Hi-
1re ieHTH(hIKYBATHICS SIK «3aXi/Hi» B KyJIBTYPHOMY ceHci). Y 11iif crpo0i BiH, MOXK-
JINBO, KEPYBABCs 3aCHOBAHMM Ha JIOTII[i «€CTeTHYHUM» Oa)kKaHHSIM HE JIOMyCTUTH
HAJ/ITO BY3bKOTO BU3HAYEHHS KOP/IOHIB CBOTO BJIACHOTO IIPABOBOTO PEKUMY, 1110 Bijl-
OKPEMJIIOIOTH HOTO Bijl pENITH CBITY.

Y nepion mixk nBoma ceitoBumu BitiHamu . JleBi-Yanbmann (1922) nepuimm
kacudikyBaB <«IMBIJIiI30BaHi» MMPABOBI CUCTEMU 3aJI€3KHO BiJl icTOPil iX PO3BU -
TKY [34,c. 85-87]:

'Top., Hamp., 3 [4].
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KOHTUHEHTAJIbHI AHTJIOMOBHI MyCYIBMAHCHK
(riicane 1paso, (3BUUAEBE TIPABO, (ua pestirifini# ocHOBI
3aTBep/iKeHe NapIaMeHTOM ITI0 PO3BUBAETHCS DAKTIIHO HE 3MiHHi)7
1 kogudikoBame) 4yepe3 I0PUANYHY MIPAKTUKY ) p

aJie 3 TAKOI0 KOHKPETHICTIO MOJILTY, IKa MOKe BUKJIMKATHU Ii103PY B TOMY, 1110 BiH
(K 1 myske GaraTo BYEHHUX /IO 1 MiCJsT HBOTO) (DaKTUUHO MPOBIB €AMHY PO3ALTBHY
JIHIIO Mi’K CBOIM BITYM3HSIHUM MIPABOM Ta yCIM IHIIINM, 1110 BiJIPI3HAETHCS BiJl HHOTO.
A0 X BiH, MOKJIUBO, BUXOAUB 3 TOIO, 110 BCE iHIe € He Gijblie HiK IPUKPACOIO,
Jiekopaitieio abo o6paMJIeHHSIM JIJIsI €CTeTUYHOI TTOBHOTH. Ha 0CHOBI TPhOX TOMIB
icropuko-nopiBHsIbHOTO oragny /Ix. Birmopa (1928) [66], miarotoBienoro mms
aMepPUKAHCbKUX IOPUCTIB, Y IKOMY BiH OIIUCY€ BEJIHMKY KiJIbKICTh ITPABOBUX CUCTEM
MUHYJIOTO i CY9aCHOCTI, BAsKKO CKa3aTH 3 yIIEBHEHICTIO, YOTO caMe HaMaraBCs JIOCST-
THU 11ei aBTOP — /IaTH KyIacu(iKalliio uu MPOCTO HABECTU TTPUKIIAIN:

ETUTIETChKA MEeCONOTaMChKa €BpeiichKa KHTalChKa iHIyCbKa

rpelbKa PHMCBKA SITIOHCBKA | MYyCYJIbMAaHCBKa KeJIBTChKa

CJIOB’SIHChKa

- repMaHChKa MOpPCBbKa
(4ecbKa, MOJIbChKA, IOTOCJIABCHKA, POCiiichKa) p p

ITarCcbKa pOMaHCbKa aHTJIiKaHChKA

Hapemnri, E. Maprines [1a3 (1934) B351B 32 0CHOBY CBOTO ITO/11JTy TTpaBa M0-B'3aHICTh
reHeTUYHUX BUTOKIB (3TOKA30BOIO MPOTPECUBHOIO TPAAIIIEIO) — 3 OTJISALY
Ha €BPOIENCHKUI PO3BUTOK, B TOM Yac gK iHIIE MMPAaBO HaBITh He 3rajyeTbcd [36,
c. 154]:

BapBapchKe BapBapChKO- PUMCBKO-KaHOHIUHO-
BapBapCbKO-PUMCHKE ¢ .
3BUYAEBE (Himewauna PUMCHKO- KAHOHIYHE JIEMOKpaTHJIHe
(Anrmia, lBerris, Iramiss. ABeT i;l) (Icmanis, (IBeiimapis, Jlatnacbka
Hopseris) ’ p ITopryranis) Awmepuka, Pocis)

B icropuuniii nociigoBHOCTI Kjaacugikaiiil Bi/[HECEHHS aHTJIOCAKCOHCHKOTO i
CKaH/IMHABCHKOTO TTPABa JI0 OJIHI€I CIIJIbHOI IPYIIN € CTAJIUM, B TOM Yac sIK BiJIOKPEM-
JIEHHST TATUHChKO-TepMaHchKoi [lenTpanproi €Bponu Bij BjaacHe 3axigHoi €EBporu
B MeKaX POMaHCHKOTO apeajy — HOBEJIOH.

3 Husku Kiracuikaiiiii, pospobsennx tmicsst JIpyroi cBiTOBOI BiliHM, IEpIIOO
cTajia 4y/I0oBa TEOPETUYHA PO3BijKa TPphoX aBTOPiB i3 Mpamiiii. K BiOMO, TOJOBHA
merta I1. Apminbitona, B. Hosbze i M. Boabda (1950) nosisirama B Tomy, mio0 3akiacTu
TEOPETUKO-METOIOJIOTIYHY OCHOBY ITPABOBOTO KOMITAPATUBI3MY, & He 3aIPOIIOHYBATH
OIIMC ITPABOBOTO CBITY. Bi/llIOBi/IHO, 11i aBTOPU YCIIIIITHO OIPAIIOBAJIN IIPUBATHE ITPABO
3a JIONIOMOT'OI0 JIOCTATHBO MEPCIIEKTUBHUX KPUTEPIiB KaTeropusarlii. OfiHaK, SK HeMU-
HYYHit TTOOIYHUI Pe3yJ/IsTaT, BOHI iIrHOPYBAJIH ieain paBoOmoOpsaAKy (HalpUKIaml, y
kpainax /lamexkoro Cxoy), /ie Taka KOHIIENITyasmi3alligd € HeMPUHHSATHOIO. 3PENITolo,
BOHU BBAKAJIH, 1[0 iICTOPUYHA €BOJTIOTIST TPUBATHOTO MpaBa B €BPOIIi CIMPaeThes Ha
cim fioro HezastexxHux tutiB. Huskye HaBenena ix kimacudikaiis [1, ¢. 49]:

dpanirysbke | repMaHchbKe | CKaH/IMHABCbKe |aHmiI7161>Ke| pocilicbke

icjamMcbKe iHyicTChKE
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Bona (1101aTKOBO BUOKPEMJIIOIOUN TIBHIYHMI perion') TpuBaauii yac saaumaiacs
HA/I3BUYAITHO BAXKJIUBUM JIOCITHEHHSIM.

P. TaBux (1950), mpaiis K010 3 4acOM CTajla KJIACUKOIO0 B MiIKHAPOIHOMY PyCi
MOPIBHSIJTBHOTO TIPaBa, 3aCHyBaB JEIIO iHIMNUN HarmpsMm. Xoda BiH OyB BigaHum
POMaHO-TePMaHCBhKOMY IPaBY, OJTHAK PO3IIUPUB CBOI JIOCTIHUIIBKI iHTEpecH 3 TeX-
HIYHOI IHCTPYMEHTAJIBHOCTI IUBILJIBHOTO TIPpaBa HA BCi TPABOBI YTBOPEHHS K OJU-
HUII, OPTaHi30BaHi B CUCTEMY, Jie Pi3Hi CKJIAJ0BI BiJlirpaloTh cBOI poJii. B ymoBax
MOSTBU 3aJ1i3H01 3aBick Mixk CxigHoro i 3axifHoio €BPOIIOI0, 3pOCTAI0YOro Mepej-
4yTTs 3arposu sijepHoi katactpodu i Tperboi cBiTOBOI BiliHu, izeonorisa abo
binocodpcbrkuil CcBITOTHA, HA SAKUX TPYHTYETbCI TEBHUU NPABOBUIA
PEeXKUM, CTaJIu I HhOTO OCHOBHUM KpUTepieM Kiaacubikallii, TOCYyHYBIIN Ha JPy-
T IJIaH SIK I0IaTKOBUH KpuTepiiiopuandyuHy TexHiky [13,c.8,214-226].
3arporoHoBaHa HUM Kjacugikailis paBa:

. pajsTHCbKe
Saxije (3acHoBane
(3acHOBaHEe HA MOPAJIBHUX -
Ha corfamicruy- L
HOPMaX XPUCTHUSTHCTBA, S ingyicTcbke
: : : Hill ekoHOMIIT
MOJIITUYHUX 1 COLIATBHUX P — MYCYJIbMaHCbKe (Ha
MIPUHITAIAX JiGepaTbHOl 3 HOIO (Ha pemiriitHii 0cobuBii KUTalchKe
JIEeMOKPATii Ta eKOHOMIYHO- . OCHOBI) (inocodebkiit
P MOJITUYHUX, :
TO YCTPOIO KamiTariaMy) - OCHOBI)
_ ppanryske COTaTbHUX
i MOpaIbHIX
— aHTJI0-aMepUKAHChKe
TIPUHITNTIAX )

MaJia JIOBTOTPUBAJINI BIUIMB Yepe3 BpaxyBaHHsI Oa30BOI MOJISIPHU3allii, HE3BAKAIOUN
Ha eJIeMEHTapHY TIPOCTOTY CBOET CTPYKTYpH. AGO K, BOHA TIPEICTABJIsiIa COHOIO MPO-
CTUH BiIOMTOK i1€0JI0Tii XOIOAHOI BillHM, OCHOBY SIKOI BH3HAYaJIO TPOTHCTOSTHHS
3aXi/IHOEBPOIIEHCHKOTO 1 aTJIaHTUYHOTO CcBiTY Tperbomy Pumy, MocKOBCHKill iMTIepii.
TyT Tex, sk My GaumiIn i paHilire, MOOMHOKI IOCUJIAHHST Ha OJ[HY-/IBi KYJIBTYPH 3 Bi/l-
naseHoi epudepii (SIKi MoYaIM BUMaIbOBYBATUCS Ha 0OPii) MOTJIN CJIYTYBATH JIUIIIE
mpocTuM onoBHeHHAM. [lignimmii anasniz P. [lasuna (1961) daxtuuno sraaaus skop-
CTKICTh TAKOTO KATETOPUYHOTO TTPOTUCTABIEHHS. BUOpaBIM BIaCcHWIT MIJIsIX, BU3HA-
BaB BiH, 3axig TaKOK MOJKe PyXaTHCS [0 COIiasiaMy; OiIbII TOro, HaBiTh AdpuKa i
Aszig (6e3 XpUCTUSHCHKOTO MUHYJIOT0) MOKYTh PyXaTHCs Y TOMY K HanpsMiZ. Sk ne
JIMBHO, CMepTeJIbHA Hebe3reka 3 G0KY PaITHCKOI cyriepepskaBu (i OJHOYACHO 3 TIM
TMO/IAJIBIIIE CTIOB3aHHSI 3aXO0/y /10 iparMatusmy realpolitik (peasbHOT O THKN ), FTOTO
BiJIMOBA 3aXUCTUTU YTOPIIMHY B ipamatuyni aui 1956 p.) mpussesa o moBaru y cBiti
am6iniit CPCP, mo amycuiio 3axiz go 6oszimBoro Bigcryiry. Haperri, cam comianizm
SIK ¢110ci0 To0yI0BY CBITOBOI CHCTEMU 3MIT OTPUMATH BU3HAHHSI Y CBITI SIK OKPEMIIT
TUIIOJIOTTYHUM JIOKYC, Y TOH Yac siK y paJiSTHCbKii TePMiHOJIOTIT aHTUIIO/] Pa/IsTHCBKOTO,
«3axi/[He» MpaBo, Ha3UBAIU «OyPKYa3HUM>.

Tomy 30Bcim He BunaakoBo . e Coma Kanicapecom (1954) Gyura 3amporono-
BaHa iHIIa Bepcis 1€l kaacudikarii, 3 HEBEJTMKUME 3MiHAMHU, ajie y 3HAYHO CIIPOIIIe-

1 «3a cBOIM NMOXOMXEHHSAM i PO3BUTKOM CKaHIMHABCLKE IPABO He 30iracThCs Hi 3 PUMCBKMM, Hi 3
(paHIy3bKUM, Hi 3 TepMaHCBKUM» |1, ¢. 50].

«Mix iHmmMM, yci Hauii 3axomy, Xou i pi3HOIO0 Mipoi0, BUSIBISIOTH CXUJIBHICTb 0 COLIaiCTUYHOTO
LUISIXY; OibIlIe TOTO, Ha MOIO IyMKY, BOHU MOXYTh IIPOCYHYTHCS TIIe Jajli IIMM IIUISIXOM, Y TOM e Jac
He BIIMOBJISIIOYMCH BiJ HaJIEKHOCTI JO CUCTEMM 3axiIHOro mpasa. BpellTi-peimT, meBHil KiJbKOCTI
HE-XpUCTUSHCBKUX KpaiH Adpuku i A3zii Baagocst epeiTy CUCTeMU [0 3aXiIHOTO MpaBa, He Malouu 3a
OCHOBY MPUHIINIY XPUCTUSHCHKOT Mopaiti» [11, c. 59].
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HOMY BUIJIAAi!, fAka Haragye TphboxeseMmeHTHy knacudikaiio I Jlesi-Yibmanna
1922 p.:

pediriiine
— 10 TIOXO/INTh BiJl PEJTIHNX MTPUHIINATIIB

3axizgHe pajsTHCBKe : P
-- KaHOHIYHe, iHYICTChbKe, MyCYJIbMaHCbKe
(XpUCTUSTHCBKE, (areictuune ( ’ ZLyKHTaﬁC’ng Y )
ajie He aBTOPUTApHE) 1 KOJIEKTUBICTCBHKE)

(3 iceBnopedtiriitHoto (inocodiero,
y SIKiil TPaBO Ma€ eTHYHE 3a6aPBJIEHHS )

Tako:x 30BciM He ButaikoBo coitiosor I. Jlesi-Bpysb (1961) Buctynus 3 HeB/a-
JI0I0 cIIPOOOI0 CTBOPEHHSI HOBOI TEOPETUIHOT CXEMIL:

TCOKpaTHIHE
— JIPEBHBO-
iyzmelicbke

— MYCYJIbMAaHChKe

3axizHe pajisTHChKe eonanbue MIPUMiTUBHE

3aCTOCYBABIIM CBOIO TUIOJIOTIYHY MOJIEJIb 3 METOI0 OKPECJIUTHU COIIOJOTIYHO-
MIPaBoOBY MAHOpPaMy Ha OCHOBI icTropuuHoro miaxomay [33, c. 116]. HesBaskaroun Ha
CBOI0 KOHCEPBATUBHICTb, MPOCSIKHYTY I0BAroi0 /10 TPAAUIIMHUX IIHHOCTEH, 115
TUTIOJIOTiST MOXKE 3JIMBYBATH HAC TUM, 1110 HA/IA€ OJIHAKOBOI TAKCOHOMIYHOI Baru sk
3axojy, Tak i aHTU-3ax0/1y, TOOTO GIIBIIOBU3MY, a TUM OiJIbIlle CTABUTD iX MOPYY 3
YTBOPEHHSIMU, 1110 BUHUKJTM HA OCHOBI CBITOBUX PEJIITiH, sIKi CBOTO Yacy Ha THUCAYO-
JITTS BIEPe]l BUSHAUMITN TTOJAJBITNH TJIIX muBimizatii. OHak, omiHIOI0YN aTMOC-
(hepy KOCMIUHUX 3arpo3 i ouiKyBaHHs HaOJMKEHHST KaTaKJIi3My, 110 MOaTJUBICTh
3axojty Bce K CJIi/I TIOSICHIOBATH Y TEPMiHAX COTIaIbHOI ICHXOJIOTT, a He 06’ €KTHUBHOTO
Bi/ICTOPOHEHOTO TTOTJISITY.

OpHak 3 4acoM CBIT BiIKPUBCS JIJIsT 3aXiIHOTO MUCJIEHHS 1 111/ BIVINBOM Bi/[IIOBIi/I-
HOI Teopii Oysn 3pobJieHi cripodbu (inocodebkol Kiacudikallii mpasa. Y KIacH4HOMY
cruiti ctBopena Turnosoriss @. Hoprpoma (1959) [38, c¢. 184], 1o rpyHTy€ThCS Ha
posyminHi crierdikm Jlamexoro Cxomy. BoHa ckiaaeTbest 3 Takux rpyT MpaBa:

BI/IITOBi/IHE TIPUPO/IHIN icTOPIT

«IHTYITUBHE TIOCEPETHUIIbKE> (xnacwunnit Kurait, Mamy,
(koHbyI1iaHCbKeE, JIPeBHI iH/IIHCBKI apifichKi abcTpaKkTHe
VIUIUCTCHKE, TA0CDKE, 3aBOHOBHUKH, KOJIEKCH JIOTOBipHE
HeapilicbKe 1HIyiCTChKe) MYCYJIbMaHCLKOIO 11paBa,

pPUMCBKe TIPaBO /IO CTOIKiB)

3rigno 3 Heto Ha [lanekomy Cxofi JoMiHyBasia cucTeMa iHTYITUBHOTO TTOCepe/i-
HUIITBA, Y SIKiil «ITPOIIEC... BUTICHSIE KOJEKCH TpaBa Ha 3ajIHill T1aH, OaskaHo B3arasi
o6xoanTHCh 63 HUX, 1100 3a0XOTUTH CTOPOHU CIIOPY JI0 TEILIOl aTMOC(hepH B3aEM-
HUX MIOCTYTIOK, SIK [TPABUJIO, YePe3 MOCEPETHUKA, TaK 100 BUIITYKAHO 3MIHUTH TOTIe-
PEAHBO BUCJIOBJIEHI BUMOTH, ICJIST YOTO 00M/IBA YYACHUKHU CIIOPY, BPAXOBYIOUHU BCi
BUHSITKOBI 00CTaBUHU CIIPaBH, MOTJIN O CIIOHTAHHO JiHTH €IMHO MOKJIMBOTO PillleH-
Hd. Komekcn, 3BMuaiino, MOXKYTh iCHYBaTH, OMHAK O HUX 3BEPTAIOTHCS JIUIIE B
KpailHbOMY pasi, il HaBiTh TO/I 1ie € TAHBOOTO /IJIs YYACHUKIB cTiopy. ...[Ipu 11bomy He
3aCTOCOBYIOTbCS He JIMIIe HOPMM 3aKOHO/IAaBCTBA — BIJICYTHIN TaKoX 1 CyAs.
Hagith niocepesiHUK BiIMOBJISIEThCST pUiiMaTu pitieHHs. HaTtomicTb criip Hasex-

' TIpaug ®. ne Cona Kanicapeca [14], uurtosana P. Poasepom [43, c. 13].
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HUM YUHOM BPETYJIbOBYETBCS, KOJIM CTOPOHU CIIOPY, BAKOPUCTOBYIOUH TI0CEPE/THNU-
Ka Jiuiie SK Ipe/CTaBHUKA, J0XO/SITh B3aEMHOI 3T0/IM Ha OCHOBI yCiX 1CHYIOYHMX
obcTaBUH, MUHYJINX, TeNepilnHix i MaiibyTHIX. ... KpuTepiem cripaBemmBocTi i 1o6pa
BUCTYMAIOTh He aOCTPaKTHI yHiBepcasii KOJeKCy MpaBa, a eK3MCTeHI[IOHAIbHA KOH-
KpeTHKa JlaHoi mpob/ieMaTnuHoi cutyaii...» [38, ¢. 184—-185]".

HatomicTs, y cucteMi, CTBOpeHill y HAIBHO-pealicTUYHMIA CIIOCiO BiAMOBIHO /10
NPUPOAHOI icTOPIii, «<KOJEKCH... BUPAKEHI Y CHHTAKCUYHIN rpaMaTuili MOBU
MPEeJIMETIB 1 CTOCYHKIB, 10 Bi/IMOBIIAIOTH 3JI0POBOMY TJIY3JLY...; I KOJEKCH OITHUCY-
I0Th OIOJIOTIYHO CIIPUIHATI HOPME TIATPiapXaIbHOI a00 MaTpiapXaabHOI CiMeTHOT Ta
IJIEMiHHOT CIIOPITHEHOCTI SIK CTaTyC-KBO, B OCHOBI SIKOTO JIEKUTH IHAYKILiST 00 Bijl-
YYTTSI» — 3aCTOCOBYIOThCS peaylicThuHi yHiBepcasrii [38, c. 186].

Hacawmkinerp, 3riiHo i3 a6cTpaKTHUM JOTOBIipHUM igeanom,
IPAaBO MICTUTDH TIEBHY «TEXHIYHY TEPMIHOJIOTIIO..., SIKA JIA€ 3MOTY MOOYyBaTH mpa-
BOBI I cortiaibHi 00’€KTH i BiZIHOIIEHHS, ...y TOW Yac sAK... igeHTrdIKallis Heto eTnd-
HUX 1 COIIaIbHUX HOPM 3 aOCTPAKTHO i YSIBHO CTBOPEHUMH... JIFOJCHKUMHU HOPMaMU
i BIIHONIEHHSAMMU... POOUTH MOKJIMBUM pehOpPMyBaHHS €THKHU 1 mpaBay. OCKiIbKY
«BC1 JIIOIW PiBHI Tlepe/; UM KOJIEKCOM, BOHU € MPOSBJICHHAM OJTHUX 1 TUX CaMUX
yHiBepcasiil; a iX eK3UCTeHIiOHAIbHA OCOOJIUBICTD HE € €THYHO PEJIEBAHTHOMO».
«Tomy... HOpMY, CTBOPEHY Ha OCHOBI /IOTOBOPY, MOKHA BBa)KaTH €TUYHOIO JIMIIE B
TOMY pasi, SIKII0, CTOCYIOUNCH OJHI€ET JTIOANHI, BOHA OJHOYACHO CTOCYETHCS OYib-
gKoi iH1mo1 moanHny» [38, ¢. 188—189].

Maiixe ofHOYaCHO 3 IIUM CTajacsl TAKOXK HOBA XBUJISL aKTUBHUX [Iill y 3B’3KY 3
iHimiaTuBamMu peopMHU KJIACMIHOTO IOPiBHsLIbHOTO IpaBa. Ilionep miei pecbopmu
A. Initep 3agsus (1961) [48, c. 133], 3MiHUBIIN CBOIO MONEPEIHIO TOUKY 30Dy
(1945) [49, c. 86], 110 icHYIOTH I'SATH BeJIMKKUX OJIOKIB IIMBiJTi3alii:

. €BPOITENCHKO-
KYJIBTYPHI .
Hapoan aMCPHKAHCDKI pemiritiai
: : . OMAaHCBKI A . apo-asilicpki
[IPUMIiTHUBHI AnTnyHoCTI *ppOMaHCbKi — lynaicTebki ql[)aSiﬂCbKi
Hapoan (Erumer, . — XPHUCTUSHCHKI .
. — TepPMaHChKI - : — apUKaHCHKI
Mecormnoramis, p ) . — 1CJIaMCBbK1 dp
Ennana, Prv) — CJIOB'IHCBKI
’ — aHIJI0-aMEePUKAHCHKI

y MesKaX KOXKHOI 3 IKUX KOKHUI «BEJTUKUN KyJIBTYPHUI K> [grofie Kulturkreise]
MOJKe TeHEePYBATH BIJITIOBI/IHE <K 0 J1 0 11 p a B a » [ Rechtskreis]. A romy Biamosiami
KYJIBTYPU HEOOXITHO PO3/IJISITH iCTOPUYHO Y CIOCI0, SIKHiT OXOIUTIOE TIOBHICTIO PO3-
BUTOK TIpaBa. MalyTh, Jiniie UM MOXKHA TTOSICHUTH, YoMy [liBHIYHOEBpOTIEHCHKIIT
perioH He OYB BHOKPEMJIEHUI B MeKaX €BPOATJIAHTUIHOI IIMBLIi3allii, sIka pO3TJisi-
JIAETHCS SIK OJHOPIAHMIT OJIOK.

ILikaBo, mo kaacudikanisa K. Ilsaiirepra, 1m0 3’saBuaacs npubIN3HO Y TOM jKe 9ac
(1961) i 3ocepekye yBary Ha ChOTO/IEHHI, BUJIISIIOUN BiIMIHHOCTI y MesKaX <«KiJi
npaBa» |71, c. 48—54], maiixke 10CTiBHO TIOBTOPIOE cxemy, cchopmyiboBany 1950 p.

I gk 3ayBaxye ®. HopTpor, yce 1ie € TAKOX OJIM3bKUM [0 PaAUKAIbHOIO eMITipU3My i HOMiHaJi3My
Jx. [ptoi, C. K’epkeropa i 2K.- I1. CapTtpa, TOMy IO «3a LIUM iHTYiTUBHUM, TTOCEPETHUIILKIM TUIIOM
npaBa y A3sii cTOiTb KOH(YIliaHChKa, Oyamilichka i 1o-apilichbka iHIYiCTChKa eMiCTeMOJIOTis, sIKa CTBEp-
IKY€E, 110 TTOBHE, 0e3MocepeHE i TOUHE eMITipUuHe 3HaHHS KOHKPETHOI JIIOJWHU, BiTHOLIEHHS a0o
SIBULLA Y TIPUPO/Ii BUSIBIISIETbCS YHIKaIbHUM» |38, ¢. 186].
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1. Apminbitonom, b. Hosbzie 1 M. Bonbdom, 3 foganHaM /10 Hei 0JTHOTO JIUIITe 1aJie-
KocxigHoro pisnoBuy [71, ¢. 55]. Moro knacudikartis:

POMaHCbKe | TepMaHCbKe CKaHIMHAaBCbKe AHTJIO-CAKCOHCbKE | KOMYHiCTI/I‘{He

cximHe (He KOMYHICTHYHE) icTamcbke iHIyicTChKE

€ He JIUIIe 3aBePIIEHOI0, a I JIOTIYHOIO, OCKIJIBKY BiH MOSCHIOE CBOI BUXIiHI TTO3UITII.
YHukaioun ofHOMIpHOCTI (ajie MPUITYCKAI0YM MOJKJWBICTH PI3HUX Pe3yJIbTaTiB,
3aJIe’KHO Bijl TOTO, sike MpaBO GepeThest 70 yBaru, — IyOJiuHe 4u TIPUBATHE),
CTUJI D TPABOBOI CUCTEMHU y IIJIOMy BU3HAYAETHCS Ha OCHOBI KJacudikartii, sika
fioro BpaxoBye: 1) icTopuuHe TNOXOAXKEHHS; 2) TUNOBHI 0O6pas
MUCJTeHHs;3) MpaBoBi iHCTUTYTH (0cOOJMBO Y BUMIAIKY PO3BUHE-
HOTO 3aXi/IHOTO IpaBa); 4) iskepeJa nmpaBa, PA3OM3IXTJAYMadYeHHSAM
(0co6IMBO MIOZO icJaMChKOrO M iHAYICTCHKOTO IpaBa); 5) ig€e0oJOorivyHi
aTpubyTHU, HaSIKUX IPYHTYETHCS i/1€asl BiOBIIHOTO MPaBOTOPSIIKY (30Kpe-
Ma, SIKIIO II€ 3aKOHU 3 PEJITIiHOI OCHOBOW ab0 COIaNiCTUYHUM KOPiHHIM) [72,
c. 69; 74].

SIx Mu BiKe 3a3Havasu paHime, comianictudrue (abo, bepydn 3a OCHOBY
Horo opuriHaJIbHWIA BapiaHT, paAssHCbKe ) TpaBo Oyio Bruepiie Kiacudi-
KoBaHe sIK okpemuii Tun y npaii P. /laBuna, nepioro aBTopa nepiojy XOJOAHOI
Biiinu, e 1950 p., i 3ayuimanocs MOCTIHHUM i He3MiHHUM eJleMeHTOM Kiracudikairiii
sk 10 TaJIHHS CBITOBOI COILIa/IiCTUYHOI CUCTEMU.

KpiM 11boro, 11eif TepMiH TaKoK BUKOPUCTOBYBABCS — JI0IATKOBO /10 TOHATDH Ha/l-
MIpHOI /1e0JI0T13a11i1 UM oI TU3Aalli1 — IPU TeOPETUYHOMY y3arajibHeHHi. Hanpukiar,
K. Kyabuap (1961) [30, c. 9—12] 3anpononyBas knacugikaiiito Ha OCHOBI JAMXOTO-
Mii:

EKCILIyaTaTOPChKe cotiayicTuIHe
(camosbepeskerns, (Takox po3Oya0Ba HOBOTO CYCIIILCTBA,
BIIJINB HA 30BHIIITHIO TTOBE/IIHKY Jle 11iJTbOBa OCBiTa TTOBHICTIO
JIVITIE TIJISIXOM BCTaHOBJIEHHST OOMEKEHD ) TpaHCchHOPMYE JIOIUHY )

AKa Tak caMo GyJ1a TOYHUM BijoOpakeHHsM noTpebu cBoro yacy'.

HagiTh BUXOAYM 3 TIPOTHIIEKHOI BiIIIPAaBHOI TOUKN — He (hopMyBaHHS MaiiOyT-
HbBOI JIIOJIMHU 3Ti/IHO 3 COIIaJIICTUYHOIO YTOIII€I0, a 3 TOTO, IO COIliaji3M 3arepeuye
SIK JIOCATHEHHST 3ax0/ly MPOTITOM KiJbKOX THUCIYOJITh PO3BUTKY IUBLIi3aIii, —
3axiHI MUCTUTEJI TPUUTIIIN 0 TAKOTO CAaMOTO Pe3yJIBTaTy B TUIIOJOTIYHOMY CEHCI.
Taxk, gk 3asBuB ingiens B. bosze (1962), exmnum kputepiem kinacudikailii Moxke
Oy T JTHIIe TPUPOaiMipa<«BiITaHOCTI BEPXOBEHCTBY mpaBa»s [3].
Bignosizno, € 1Ba MPOTUJIEKHI TIOJNIOCH 1 Pi3HI MTepexijiHi cTanu B Kiaacuikairii
npasa:

'V gakocTi 6e3yMoBHO npoBinHoro asToputety, I. Cabo BinMidae, 10 «PO3XOMIKEHHS XapaKTePHUX PHC
MpeBaJIoe Hal GOpMaIbLHUMU MTOAIOHOCTIMMI» |55, ¢. 155—167; 57], oTXe, «BiACYTHS OCHOBA IS Ipa-
BOBOTO MOPIBHSIHHS JIBOX TUIIIB MpaBa, sIKe TEOPETUYHO “Oyjae BUXOAUTU” 3a MeXi JOMiHYBaHHS
[onHoro] Kimacy» [54, c. 72; 56].
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nepexizHe
— 3axiziHO-OpieHTOBaHe
3axiHe (Tunis, Manaiisisi, Mlopmanisi, vactkoBo Adpuka)
(1te mpaBo — YaCTKOBO 3aXi/[HO-OPi€EHTOBaHE
HACTIZTBKY MIlHE, 10 (bipma, Ilakucran, Typeuunsa) KOMYHICTHYHE

HEMOKJINBO YSIBUTH — AMKTaTypu 32 acajoM 1pasa

3MiHYy HIOTO OCHOB) (Innonesig, I'Bines)

— CYIIJIBHUH Xaoc

(Kowro)

B SIKIH IMHAMI3M TTPOMIiZKHOI chep (3 TIIHHICTHO OPIEHTOBAHUMU TEHECHITIIMU PO3-
BUTKY, IKI MOXKYTb II€PeyBaTi HOBUM HallpsiMaM) 3a€ThCs HANOIIBII IIPOIPECUB-
HUM €JIEMEHTOM.

Jlx. Topaa (1963) 06rpyHTOBYE TO/ILI CBITY Ha [Bi YaCTUHU, SKUN IIPEACTABIIS-
€THCS SIK TEreMOHISI OJIHOTO TIEBHOTO CTAHAAPTY, 10 BUAAETHCS CUJION, 3/1aTHOIO
MO/IABUTH BCE iHIIIE. ABTOP BIIPOBA/UKYE Y CBOE TUITOJIOTIYHE OOIPYHTYBAHHS KOH-
TETIIIi10, 3TiTHO 3 KO0 OTO3UIIis MK KAl TATiCTUIHUM 1 COTIaiCTUIHAM TTPABOM €
CYTTEBIIIOIO 3a PI3HUIIO MK POMAaHO-TEPMAHCBKUM 1 aHIVIO-aMePUKAaHCbKUM I1pa-
BOM. SIK BiH MOSICHUB, HABOJSYM CBIll MO,

(opmanvia i0minmHicmy giominnicmy no cymi

KOHTHHEHTAaJIbHE AHI'JIO-CAKCOHCbKE COHiaJIiCTI/I‘IHe ImpaBo

«PI3HUIIS MK “KOHTHHEHTAJIbHUM (200 POMAHCHKUM) TIpaBoM” i “3arajibHUM IIpa-
BoM” € ckopinre (HoMaabHOIO, TOOTO 3aCHOBaHA Ha KPUTEpIil, KWl BHOKPEMJIIOE
dbopmu (CTPYKTYPH, TEXHIKH i HOHATT), a He “CyTh”» .

Crip, 110 TpUBa€ BKe YBEPTH CTOJITTS, MOAO0 MUTAHHS, SKOIO MipOIO BiIMiHHI
pUCH TIOB’s13aHi CBOIM BUHUKHEHHSM 31 CIIJIBHOIO OCHOBOIO Ta iX i/I€0JIOTiYHOIO
repeJlicTOPiEl0 — Ha JI0ZIATOK /10 BU/IIJIEHHS BiIMIHHUX PUC 3 €IUHOTO ILIOTO, —
3mycusia (hpaHIly3bKOTO MaiicTpa MiCASBOEHHOTO MTPABOBOTO KOMIIAPATUBI3MY CYT-
TEBO 3MIHUTH CBOIO I103UIliI0. BuiinoBmm mo3a MesKi €TUYHOI CIIIJIBHOCTI, BiZJOMOI
K Kareropisi «3axigHe mpaBo», P. /laBun nami 3ampononysas (1964) BBecTn nBa
B3AaEMOJIOTIOBHIOIOYi KPUTEPIl, a caMe <IOpPUNYHA TeXHiKay (BKIIOYAI0UN TEPMiHO-
JIOTi10, KOHIIEMIii, iEpapXiio /Kepest TpaBa i 'opundHi MeTonn) Ta «dizocodebki,
noJiTHYHI 200 eKOHOMIYHI MTPUHIIUIIH, SIKi TIPArHyTh BIIPOBAJNTH», BKa3yIOUuH, 10
«IIi ABa KpUTepii MalOTh BUKOPUCTOBYBATHCS IMOCHIJOBHO 1 HE i30JbOBaHO»Z.
BigmosinHo, BiH mnepedopMyJIIOBaB CBOKO TAKCOHOMIIO, BKJIOUYUBIIKU IPOMiXKHE
HOHATTSI «11paBoBa ciM’st» (famille de droit) HacTymHUM YUHOM:

pediriiine abo TpaauLliliHe

cotiayicTuaHe AHTT0-CAKCOHCHKE — MyCyJIbMaHCbKe
pPOMaHo- — pajIsTHChKe — Anroist — iHpiiicpke
repMaHChKe — HAapPOAHNX _CIIA — JaJieKocxizme
JIeMOKpAaTiit (KuTaiichKe, SATMOHCHKE)

— apukaHchKe i Majarackapcbke

I «Kpwurepiil «<KOHTUHEHTaIbHE MPaBo (a60 POMAHCBKE) — 3arajbHe MPaBo» BUIAETHCI JOCUTHL (Gop-
MaJIbHUM, BiIpi3HSIIOUH i 3icTaBisiiouun (opMu (CTPYKTYpH, TEXHIKH i KOHIIETIIIii), a He “CyTHIiCTb » [24,
c. 9]

2 JIpa KpUTeEpii MAIOTh 32CTOCOBYBATHCS CYKYITHO, a HE OKPEMO OJMH Bia onHoro» [12, c. 16].
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Xoua 11e BUOKPEMJTIOE Te, 1[0 € OUE€BUIHO BI/IMIHHUM y Pi3HOMaHITHUX (hopMaiti-
s1x (260 pamstHChKUX MedopMallisix ) 3axiHOI IUBiIi3allii, OHAK yCe Te, MO0 € He3a-
XiJIHUM, BiZAHOCUTH Yy CIOCIO, KW HEMOKJIMBO HAYKOBO JOBECTH, IO E€IUHOI 1
HENpaBUJIbHO BU3HaueHol kareropii. Cripasi, 6y/b-sike MOCUIaHHsT Ha «bisocod-
CbKe, peJiriiine abo Tpaauiiiine»! mpaBo € He GLIBII SK IPOCTOIO MiCTABOIO IS
BUOKPEMJIEHHS «IHIIOTO» ab0 <«BiAMIHHOTO». J[OTPUMYIOUNCH TaKOi JIOTiKK, OY/Ib-
sgkuil komnapatusict — 3 [{anexoro Cxony yepe3 MycyJibMaH /10 IJIEMEeH Malazaci i
xosa na Majarackapi, — Moxe cchopMyJtioBaTu Kiite i Bkiaountn beparin, [Tapux,
Pum, Jlongon i Heio-Mopk B oany esorepuuHy Kateropiio pasom 3 MocKBoio i
Tupanoto.

3pO3yMiJIo, 1110 TPoIlec KPUTUYHOI CAMOOITIHKY MaB IpojioBkuTHCs. Hanpukias,
P. Ponbep (1963) BiznoBiB Ha 11eli BUKJINK, 3BY3UBIIN KOJIO TPABOBUX PEKUMIB, SIKi
miggaroThes Kaacudikaiiii. CTOCOBHO TEPCIEKTUB rapMOHI3allii mpaBa y HailOJImK-
4OMy MaiibyTHbOMY, BiH BUCJIOBUB JYMKY, 10, KDIM X DU CTUSIHCbhKOT O apealy,
CIiJIbHA OCHOBA JUI NOPIBHAHHA BifcyTHA [43, ¢. 26—27]. Bianosinno, 1714 nopis-
HSIHHS TPUJIATHE TTPABO TPHOX THIIIB;

| (bpaniyspruit | AHTJI0-CAaKCOHCHKUH | PaISTHCHKUI |

Bispiie Toro, BiH HaBITH 3ayBa’KUB, MO HACTIPAB/II 32 TEPMIHOJIOTIEO TOPIBHSJIBHO-
MY aHaTi3y MimaloThes hpaHITy3bKe i paagHChKe MPaBo, 3a TPUHIMIAMU — (paH-
1y3bKe i aHIJIoCakcOHCbKe. | monaB: pajisiHCbKe IIPaBO, CXOXKe, rapMOHI30BaHO i3
3aXi/IHUM KOHTHMHEHTAJbHUM IPAaBOM 1010 (OPMATbHOI TpajinIlii, /e iCHYIOTb
no6pe po3pobIieHi pilleHHs i TeXHIKa, SIKi BUBHAYAIOTh 3araJibHUN HAIIPSIM; aHTJIO-
CaKCOHCHKE TPABO Bi/IPI3HAETHCS BiJl (DPAHITY3bKOTO BUKJIOYHO CBOEIO crierudiy-
HOTO TEXHIKOIO; PAITHCHKE MPABO CYTTEBO BiIPI3HSAETHCS Bi/l GPaHILy3bKOTO i aHTJIO-
CaKCOHCHKOTO HacamIepe] CBOIMU OCHOBOIIOJIOXKHUMU TpUHIUNAMU |43,
c. 14-16].

Coriytoun 11iit JIOTiIi, CTaHaPTHOIO TIPAKTUKOIO BiITOI cTasma Kiaacudikaisa Ha
IPyIN 3aJI€3KHO Bijl BapiloBaHHS CIIBBIIHOIIEHHS TUX eeMeHTiB. Kinacudikarris,
3anponionosana A. MasnbmcrpemoM (1969), rpynTtyBasacss B OCHOBHOMY Ha iCTO -
PUYHUX OCOOJIMBOCTAX 3 PIBHUMU CKJIaoBUMU |35, ¢. 127—149]:

axizme L
(GBSSHGL}?ICiKO- COMACTUHE adpukancbke
aMepUKaHChKe) (woMyHICTIIHE) co — aHTJIOMOBHI
— KOHTHHEHTAJIbHE — bamAHepke | a3lAChKe Kpainu
. P — KpaiHu HAPOJHOI (He KOMYHiCTHYHE) ) .
— JIAaTHHOAMEPUKAHCHKE IEMOKpaTi — (parKOoMOBHI
— CKaHJMHABCbKe L kuTalichKe Kpainu
— AHTJIOCAKCOHChKE

i OyJs1a HaitbiTbII HPOKOTO Trics epiioi crpobu P. lasuga y 1950 p., y sxiit Bep-
1Ie Ha3BaHo paBo JlaTnHebKOI AMepuKH, i BOJHOYAC BU/ITIEHO B OKPeMy TPyITy 3i
CIIJIBHOIO Ha3BOIO MPaBOBi pekuMu B Adpuil, mo 36eperymcs gk ciaabki Korrii
1paBa aHTJIRChbKUX 1 (hpaHIy3bKUX KOJOHI3aTOPiB. [HIIMM BapianToM Kiacudika-

I'P. [laBun mposBiIsiec HEMOCTITOBHICTE i B TOMY, IO Y 3MiCTi 10T0 KHUTH BKa3y€ThCS Ha «peJIiriiiHe Ta
TpaguiliiiHe MPaBo», a B TEKCTi iaeThes npo «pisocodehbKi ad0 peiriiiHi cucTeMu», Xoda aajli BiH 1ie
MOSICHIOE TUM, 1110 «11i CHCTEMU, 30BCiM He3aJIe>KHi OIHA BiJl OIHOT, HE MOXHa KBali(hiKyBaTHu SIK CIIpaB-
XHi ciM’i. ...HaBiTh € cyMHiBM, U1 MOKHA iX B3arajii Ha3BaTh mpaBoM» [12, c. 23].
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1, 1o 3’sIBUBCS y ToOM T1epioz, Oyiia kiaacudikaris, goonparnpbosana K. [[aiireprom
i X. Kvoruem (1971) [73]":

POMaHCbKe | repMarchke AHTJIO-aMEPUKAHChKE CKAHAMHABCDKE | coujasicTiune

JlaJIeKoCXiHe icjlaMCbhKe IHLyiCTChKe

Ile, dpaxkTiuno, pisHOBUA THTIOJOTII, 3arrporioHoBanoi K. I[Batireprom y 1961 p.,
IO MaiikKe He 3a3HaB 3MiH, ajie 3HAUHO TipIIUi, OCKIJIbKM CKaHAMHABCHKE IPaBO
PO3MIIIIEHO MijK aHIJI0-aMEPUKAHCHKUM 1 COIia/liCTUYHUM, BUSIBJISIOUNCH BiJpi3a-
HMM BiJl CBOIX POMaHCHKHX 1 FepMaHChKUX KOPEHiB2.

[TomrmpeHHs IPOTATOM KiJIbKOX AECATUIITH CIIPO0, 3M1HICHEHNX TTi/1 IBHUM BILIN-
BOM MOJIM, MOKJTUBO, TUCKPEAUTYBAJIO IX CAaMUX, SIK 1 IOCTOTHCTBA CaMoi i/1el THUTIO-
Jiorii TipaBa; IPUHANMHI, TPOTSITOM HACTYITHOI YBEPTi CTOJITTSI He OYJI0 Yy THO KO-
HUX HOBUX MPOTO3UIliH y 1iHi cdepi. BapianT, 3anpononosanutii /[»x. Epci 3 Toukn
3opy nusiapHOTO 1paBa (1973) [15, c¢. 196], 3acHoBaHMil 3HOBY K TaKu Ha MapK-
cucTchbKOMy GadenHi icTopii, posumpusiiu Tunosoriio K. Kyipuapa («exciryara-
TOPChKe,/ COIiaicCTUIHE MPaBoy ), chOPMYJIbOBAaHY Ha JECITh POKIiB paHiIie:

KalliTaJiCTUYHE TIPaBo
— aHTJIlCbKe 1 CKaH/IMHABCbKE
TIPUPOJIHI CITIIBHOTH — ¢paniyspke COTTICTUYHE TIPABO
— repMaHCbKe
— IlenTtpanpha i [liBgerno-Cxigna €Bpora

i MokpamuBIy 11 Yepe3 BiJIHECEHHSI aHTJIO-aMEPUKAHCHKOTO 1 CKaH/MHABCHKOTO
npaBa JI0 O/IHIEl CIiJbHOI KaTeropii Ta BUOKpemJeHHS mpaBa I[leHTpanbHoi i
[TiBnenno-Cxignoi €Bporn.

THImi KOMIapaTUBICTCHKI CIPOOH Y TOIT Yac mepeBakHO CTOCYBAJINCS PO3’ICHEHHST
TOTO, 110 aHTJI0-aMEPUKAHCHKE MTPABO € JINCHO BIPHUM CITJIKOEMIIEM OATATCTB PUM-
CBKOTO ITpaBa i Ma€ B HbOMY CBOE KOPIiHHS 1 JIZKepeJsio PO3BUTKY (I1apa/loKCcaIbHO, ajle
PO3YMIiHHSI I[bOTO 30IrJI0CST ¥ Yaci 3 MOCTYHOBUM IepeHECEHHSIM HAYKOBOTO aHAJIi3y
PUMCBKOTO TIpaBa 3 POMaHO-TepMaHChKOro periony CepenHboi €Bponu 710 aHTIIOMOB-
HUX KpaiH, y MOIIyKax 0COOIMBOT MEHTAIBHOCTI «3araJibHOTO» IpaBa). BiamosiaHo,
stk 3a3Ha4aB P. [1lnesinrep (1960), «<3a cBOIM [yXOM i METOIOM, @ TAKOK 3a HGaratbma
IHITMME 0COOJIMBOCTSIME KJIACHYHE PUMCHKE TIPaBO OJIVIKYE [I0 3arajibHOTO MPaBa,
aHIXK JI0 CyJaCHUX IUBIIBHUX KOAEKCIB». AGO TIle: «y CHCTeMi 3arajibHOTO ITpaBa Tpe-
1ieJIEHTHE IIPaBo, sIKe € 000B’I3KOBUM 3T1/[HO i3 IOKTPUHOIO Stare decisis, TIpeJICTaBIIsIe
c0o0010 eJieMeHT CTablIbHOCTI, a... 3MIHM BHOCSTBCS TIEPEBASKHO CTATYTHUM ITPABOM.
...Y TUBITBHOMY TpaBi, 3 iHITOTO OOKY, [EesIKy MEBHICTH (TPUHANMHI BepOAIbHY) i
CTPYKTYPHY CTabiIbHICTD al0Th KOJEKCH, y TOH Yac sk “Tiymadentss” y popmi cymo-

1'V nepuomy BuzaHHi HiMeLEKOI0 MOBOIO 1971 p. migKpecmoBanocs, 10 «CHilbHi icTOpUYHi akepena,
110 iCHYBAaJI Ha ITOYATKY €BOJIIOLIi1, BTPATU/IN CBOIO 3HAUYIIICTh CTOCOBHO “CTUJIIO” TIPABOBUX CUCTEM, Y
TOM Yac sIK Mi3HilIi MO/ii CripaBUJIM Ha OCTaHHI OLIbII CYTTEBUIA BIUIUB» |72, ¢. 74]. Take po3MexKyBaHHSI
POMAaHCBKOI i TepMaHChKOI TPy Ha MiJCTaBi IXHIX KOPEHiB OYJIO MiAaHO TOCTpill i OOIPYHTOBaHIN KpUTH-
i y mpai 1. 3aiiras «/IymMku oo mpoGieMu rpyIyBaHHS cimeit mpasa» (1973) [70, c. 70, 72].

2 He BUIMagKoOBO OPUTAHCHKI KPUTUKM BOAYAIOTH y TAKOMY YIPYITyBaHHi OiJIbLIE Xaocy, HiX CHCTEMa-
TUYHOI TaKcoHOMil [59, c. 232].
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BUX pIllleHb, M0 He MiisArae 0OMEKeHHIO 3TiIHO 3 (DOPMATBLHUM IPABHJIOM Stare
decisis, € ereMenTOM rHy4KOCTI» [46, c. 174, 187]".

[IpoTdaromM oCTaHHBOTO AECATUIITTS APYTOrO TUCAUOTITTI 3HOBY MaJIM MicCIle KiJTb-
Ka cJabKuX crpob MpUHAHMHI 4aCTKOBO O3HAYUTH 3MiHY cuTyailii. YechbKuii HayKo-
Bellb B. Knanm omnum 3 mepmmx BifkuHyB coriamiam (1991) i Busnas, mo micis
KpaxXy paJsHCbKOI iMmepii 3axigHe IpaBo 30€perjo CBOI IOYATKOBY IyasbHY

dopmy:

| KOHTHUHEHTaJIbHE | AHIJIO-aMEPUKAHChKE | iciraMchKe |

3ayBasKMBIIIH, 1110 POMAHO-T€PMAHChKe 1 aHTJI0-aMePUKaHChbKe IIPABO, Pa30M 3 icjiaM-
CHKOIO TIPABOBOIO KYJIBTYPOIO, € Tellep CBITOBUMU CUCTEMAaMU, JIOCTATHBO PO3BUHE-
HUMH, 11100 3aC/IyTOBYBATH Ha OKPEMUIT IpaBoBUi aHauti3 [29, ¢. 52—53, 58]. A mBe-
cobkuit Buernii M. Boraan (1994) BucioBuBCst HaBiTh 00epesKHilIe i TIparMaTHYHiIIIE,
MOCTABUBINH 3aMUTAHHST HACTYITHUM YHHOM: HABIIIIO B3araJii roBOPUTH 3abarato mpo
I[0Ch, 1[0 TOTPedyE Jmiie OilbI-MeHI IINOGOKOro onucy? Y CBOEMY YTOYHEHHI i
MMOACHEHHI 3aliHATO1 1M TO3uIlil y TiApyYHUKY, HagapykoBanomy y [1IBertii,

aHrmiiicbke | aMepUKaHCbKe | dpaniryspke | repMaHchbKe | coIiaJlicTUyHe

KHUTalCbKe | icJTaMCbKe

BiH He 3rajly€ CKaHIMHABChKe IIPaBO, BUCYBAE T3y, IO COIiaiCTUUHE IIPaBo 30epe-
ryiocst Ha iepudepii, i TPOMOHYE MpoaHaIi3yBaTH KUTalicbke mpaso [2].

[Mopasbini KoHienii Oy He OUIBII K BapiallisMu TPaJMIH, 3aCHOBAaHUX
nonepeankamu. Tak, Hanpukiaan, M. Baa Xoeke i M. Bappinrrton (1998) BinsepTo
3AIO3UY TN CXEMY, SIKQ PO3JIIJISIE «H a C » Ta «i H I 1 X » [60, ¢. 495-536]:

iHIITE
— asilicbKe
— icaMcbke
— adpukancbke

3axijHe

I Hespaxaioun Ha LI0 Bpaxaiouy sICHICTb, yce 1€, MabyTh, He Hece B coOi HOBU3HM. K 3adBUB Lie
65 pokis Tomy E. Pa6ens [41, ¢. 322—323]: «aHIiiALi i1 APEBHI PUMJISTHHU. .. CXOXI Y ITOJIITULI IIOIO0 PO3-
OyI0BM iMIIepii, a TAKOX Y 0a30BMX XapaKTepUCTHUKAX iX MpaBOBUX 3BUYaiB. HaliroyoBHilLuMM € 3BU4Ya-
€Be MPaBO; METOJI MPELEJCHTHOTO MpaBa, Mepexill Bil pillleHHs B OAHIl CIpaBi J0 pillleHHS B iHIIi
BiZlirpa€e MpOBiAHY POJIb; TPAAMILisi 00epPeKHO TpaHC(HOPMYE TPyDdi TTOYATKHU Yy JOCKOHATY IOCTUILIIO Ha
OCHOBI JiyajizMy >KOPCTKOIO 3BMUYA€EBOTO MpaBa i CpaBeIMBOI MPAKTUKU MaricTpatiB — jus civile i
praetorium, 3aTaJIbHOTO TIpaBa i IpaBa CIpaBeJIUBOCTI, — JIe 1lijla JOKTPUHA ITPUCBIIYETHCS ITUTAHHIO,
SIKUMM MOXYTh OYTM Jii Ta 3aXUCT CTOPiH y CYIi; a MU Terep 3anuTyeMo, pa3oM i3 KOcTtuHiaHOM: 1110
03Haya€ MpaBo CTOPOHU O3 CyJ0BOTO MpoLiecy?».

Lle € pyHaaMeHTaNbHA iCTUHA, 3TiIHO 3 IKOIO «3arajibHe MpaBO BCTAHOBJIIOE 3arajibHi MPUHLIMIIU, Bpa-
XOBYIOUH, SIK MOXE JiITU pO3yMHa JTIIOMWHA 3a TIEBHUX OOCTaBWH, y TOU Yac SIK METOI IMPUPOTHOTO
MpaBa nepeadaydae MpOroJOLIEHHS 3araJlbHUX MPUHIIUITIB, ITiC/s YOTO MPUITYCKAETHCS, 1110 PO3yMHA
JIoAuHa Oyae J0TpUMyBaTuUC 1X Y CBOIX misix» [23, c. 35].

Crig 3ayBaXkKMTH, HACKIIBKM 111 XapaKTEePUCTHKA, IO CITMPAETHCA Ha aHIVIO-aMEPUKAHCHKY PEKOH-
CTPYKIIiI0 pUMCBKOI Tpau1lii paBa, Oiibll IMOOKA i XKMTTE3JAaTHA 32 KOHTUHEHTAJIbHI ITiIXOA1, BUXO-
JIOLIEHI Yepe3 MPOTUCTABICHHS iIHIYKTUBHOCTI i neayktuBHocTi. Hanpukian, touka 3opy P. [Taynna,
1110 «CYyTHICHA BiIMiHHICTh MiX ITUBLILHMM i 3aTaJIbHUM MPABOM IIOJISITAE HE Y MPEAMETi, a B METOMi», Y
crpoueHoMy TayMadeHHi D. I JlocoHa BBUIIISIIA€E TaK: Y TOM Yac SIK «<KOAEKC He 000B’I3KOBO € MTOMIT-
HOIO 03HAKOIO CUCTeMU LIMBIILHOTO TIpaBa, SIK i 10To BiJICYTHICTh HE € O3HAKOIO CUCTEMU 3araJlbHOTO
MpaBa», MPOTE yce 1€ € Pi3HUIICIO B «TUIIi MUCJIECHHS», 1110, Y CBOIO Yepry, 3HAYUTh, 1110 «CUCTeMa
LIMBLILHOTO IpaBa TsiXie 10 Konudikaiii», a st 00CTaBMHA «BaXJIMBIIIA 3a caMi Kofekcn» [32, c. 46].
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o0’exHaBIIM TakuM YuHOM (6€3 KOAHOI OPUTIHAIBHOCTI AYMKH, TIPO IO CBiAYMTH
pocTe Ha3MBaHHS reorpadiuHuX PerioHiB) KapAWHAIbHO BiMIHHI, OOIIMPHI KyJIb-
TYpH, SKi He MaioTh HIYOro CIIJIBHOIO MiXK €00010, OKPIM TOro, IO yCi BOHU
«He-3aXiiHi», € MPOCTO 3'€MHAHOI0 OKYIHU KYJIBTYPOIO PenITH JocTBa. Kiacu-
dikaris I I1. Tnenna (2000) [21, c. 95—113; 22] tako:x BiamoBigaa izei mpakTuy-
HOCTI:

XTOHIUHE | TaJIMYJNYHE | IIUBIJIBHOTO TIPaBa | icJlaMCbKe

3arajbHe MPaBo | IHyiCcTChKE | asilicpke

3 TI€I0 JIOATKOBOIO XapaKTEPUCTUKOIO, 110, TTOCUJIAIOUYNCh Ha CIIPaBKHI TPauIIii,
(2) BiH HamMaraBcd BUIIJTUTH ICTOPUYHI TUTIM MUCJIEHHSI, SIKi MOXKHA YiTKO i/1eHTh(i-
KyBaTH 3 (isocoPCchKOi TOUKM 30Dy, B cucreMi, siky (6) BiH 1Mo4yaB 3 Xmowiunoi
(To6TO, IPEBHBOI, IPUMITUBHOI, OpraniuHoi [Big chthon — 3emisi]) Mojesi ycTpoio,
He3BAKAIOUM HA TOH (hakT, 10 B MeKaX i€l MOJIEN HaBPS Y MOTJIO PO3BUHYTHUCS
Oy/b-sIKe IHCTUTYI[IOHAII30BaHe [IPABO.

3 HaOJIMKEHHSIM HOBOTO THUCSIYOJITTSI 3HOBY 3'SIBUJIUCS THUITOJIOTIUHI €KCIepH-
MEHTH TIi/J] HOBOIO OOTOPTKOIO, SIKi MOB’SI3yBaJIUCs 3 MPOIOBKEHHIM KapTorpady-
BaHHS Cy4yacHOTO IIPaBa, ajie BKJIIYAJIN OIJISN iCTOPUYHOrO po3BUTKY. BogHouvac,
BOHU 30araTwiii craThudHe 300pakeHHs MUHYJOTO i Cy4aCHOCTI 3TajIkoio Ipo
JUHaMiUYHUHU pyX YTBOPEHb 3 OJHOTO IIYHKTY B iHIMA. MoOXJIMBO, IbOMY
CIIPUSLIIO PO3YMIHHS TOTO, IO BCE, 10 Y AAaHUH MOMEHT MAa€ JIOMiHyIOu€e CTAHOBUIIIE,
MOJKHA TJIYMAuUTH JIMIIe SIK 3pi3, MHCHUN y faHiil To4Ili Oe31epepBHOTO TPOIIECY.
Y Toii ke yac, icHye pakTHYHa ToTpeda BCTAHOBUTH BCEOXOILTIOYI CyTHICHI KaTe-
ropii, gki BUpasKalOTh HANPsAMU i 0OMEKEHHsI HACJiAKIB TaoOaizaiii mpasa, sK
akTuuHmx, Tak i noteHiiianx. Hanpukmaza, Y. Matrei, itaniiicbkuii KoMIapaTu-
Bict, mo mpaioe y CIIA, Bucynys igeto (1997) npo ob’eqHaHHS MO JIiTH K H,
npaBa i ¢inocodcbkol Ta peniriiinol Tpaauiii BOmHIN KIacu-
dikamiitaiit cxemi [37, ¢. 19], gka 31aTHA CIPOBOKYBATH JKBaBi UCKYCii. 3PEIITOIO,
y 1l cxemi:

i . TpajiulliitHe paBo
npodeciiine mpaBo MOJIITUYHE 1TPABO (cximme)
(3axizHa TpaanIlis IPaBa) (TIpaBO PO3BUTKY) — i eTAMCLKe
| Bitokpements mpoiiecy [HeCTaélﬂl?He] — imifichKe Ta iHAyicTCBKE
XBJICHHS TIPABOBUX — HOCTCOIaiCTUYHE e : .
YXBAJICHILA PaBo OCTCOMIAICTHIE — iHi asificbki / KoHDYIIaHChKI
1 TIOJIITUYHUX PillleHD, — IiBgenno-Cxinnoi (xuTafichKe {10 pyXaeThcs
CeKyJIIpr3allis mpasa| €poru 10 HO]IiTI/I‘{}II)(})II‘O}
— OpuTancbke KyOHHCbKe -
- DpHTatc you i AMOHCbKE {PO3BUBAETHCS
i aMmepuKaHcbKe — HEepO3BUHEHE . g
. B HarpsiMi ripogeciitnoro}
— POMaHCBbKe i repMaHchKe apukancoke 137, c. 40]
— CKaH/MHaBCbKE 1 MBJICHHOAMEPUKaHChKe HOCTp,aZiHHCI,)Ki
— 3Minane MOCTCOIiaNiCTUYHE . P SO
1 i1 ocTcotiamicTnyni Kpainu Asii)

nporucrasisieTbest 3axiz i Cxiz, ToOTO MPaBO CBITCHKOTO CIEIHAMI30BAHOIO 1 P O -
becionmanizmMyinpaBo TpaAUIMioHaNi3My, MAHYJE SKOTO 3MabOBAHO
TeMHUME (hapbaMu, TIPUIOMy OOUIBA T1i TN TSKIIOTH 10 HE3MIHHOCTI i cTabih-
HOCTI SIK eJIEMEHTH YSIBHOT KOHCTPYKIIil, JIUIIE /I TOTO, 00 BMICTUTH MiK HUMU
HecTabiTbHUI 1 3a/IesKHUI TOTIK, HaJl SIKUM JIOMIHY€E IPOCTa MOJiTU K a 1 KU,
OJIHAK, 3/1aT€H €BOJIIOIIOHYBATH B OJIHOMY i3 3TrajlaHUX BUIIlEe HANIPAMiB. KpiM 11b0T0,
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Y. Matrei HaBiTh He PO3IJIsIIaB CBOIO CXEMY SIK CHCTEMY 3icTaBHUX Cy0 €KTiB, a BBa-
KaB 11 MPOCTO TOYKOIO 30py ab0 PEKOMEHIOBAHIM KOHIIENTYAJIbHUM IiIXOM0M 10
MOKJIMBOI Kiacudikariii mpasa. Ile Tak Tomy, 1o ii ckiramoBi oyeBuIHO MepebyBa-
I0Th ¥ TIOCTIHHOMY PYCi 1K Cy0’€KTH, 110 € He OAHOPIAHUMHI YTBOPEHHSAMHU, a CYKYII-
HOCTSIMU, $SIKi PO3JMPAIOThCS BHYTPIITHIMU KOH(IIKTAMU i MOXKYTb PO3NACTUCS.
Crpasfi, «y o/iHi# 1 Tiif camMiil cucTeMi MOKYTb JIisITU HOPMU TPAJAUIIIHHOTO 1TpaBa,
SKIIO TIe CiMeiTHe MPaBo, i 0JTHOYACHO HOPMH MPodeciitHoro mpasa, SKIO 11e KoMep-
1iifHe TIPaBo, 1 HOPMU MOJITUYHOTO TIPABa, SKIO MU PO3TJSIAEMO CUCTEMY KPHUMi-
HAJILHOTO TIpaBocy/isi» [37, c. 16].

Y mpotieci 06roBopeHHsI TIMTaHb, MOPYIIEHUX Y 1iit mparti Y. Marrei, hinchruit
Buennii A. Xyca (2004) npeacraBuB HasiBHI KOH(pirypaliii y dhopMi mepexpecHux
nocmrans. Voro kracudikaiis Ha ocHoBi moasiiinoro moxiny [27, c. 11-38]:

NOCUNLEHHSL/YCMALeHICMb nociabaenis,/ neycmaienicmn

— IUBLJIBHE TTPABO

3axione npaso
— 3araJjibHe TPaBo

— coljajlicTu4He

esaxidne npaso — icamchKe — acdpuxancpke
P — iHgyicTcbke — asilicbke
3miuLane npago (Ispainb, KBebek) (Iornanmis, Jlyisiamna)

3aCBiTUMJIa BIJITICHTPOBUI XapakTep yCcTaJeHOCTI1 Ta JOINEHTPOBUU XapaKTep
HeyCcTaJleHOCTI, a TaKOX OHOYACHO MiATBEpANJIA Tie TOCUJIAHHAM Ha TIPUHA-
JIGSKHICTD I0 3aX1JHUX Y He3aXiJHUX Mozered abo BIUMBiB. Y Hiil coria-
JII3M PO3TTSAETHCS JIUTIIE SIK TIeEPEXiIHNI eTart, TPOAYKT, IMAaHeHTHUN 3aX0/Ty, OCKiJIb-
KU «COIAJIICTUYHE TIPABO B KYJIBTYPHOMY IIJIaHI € €EBPONENCHKOI0 IHHOBAITIEIO... EBPO-
MeiCbKOTO MapKCU3MYys», He3aJIe;KHO Bijl TOTO, CIIPUMMAIOTh MOT0 SIK TIOPO/KEHHS Yn
BupokerHs [27, ¢. 30]. A cTOCOBHO CXiTHOI TPa/inIIil, TO TTPH IIbOMY TTi/IXO/Ti TOCTaTHBO
YCTAJIEHUMH 1 TiTHUMH aHAJIi3y BU3HAHI JIMIIE MYCYJbMAaHChKe i IHyICTChKe ITPaBo.
Kopeiicbke, kutaiicbke i/a60 srnoHcbKe KOH(BYIIaHCTBO HOKa3aHi SIK Taki, 110 CIa0HyTh
i 3HUKAIOTh 3 TPaBa, TOMY IX BiJ[HECJN /IO OJHIET KAaTeropil 3 HEYCTAJIEHUM ITPABOM
Adpuku i 6e3 JOKTpUHAIBLHOTO aHaizy. Hapernri, y ckiia/i 3MmiliaHoi kaTeropii gocrar-
HBO PEATbHOIO BUTJIA/IAE HASBHICTH MIOTJIAHICHKOTO MPaBa SIK TAKOTO, 10, MOXKJIHBO,
6y/e amiHroBaTHCcs (10 TIOB'sI3aHe, 3BICHO, 3 TIOBEPHEHHSIM JI0 OTO KOPIHHS — PUM-
ChKOTO TIpaBa), npasa Jlyisianu (Takoro, 1o HiOKTO crabHe y MPOTUCTOSHHI aMepUKa-
Hizaitii) Ta I3paisto (K mpaBa 3 yCTaleHO MYJIBTUKYJIBTYPHICTIO).

3. HeMo:k/IMBa TaKCOHOMisI, 200 MOMEHT PAKTUYHOCTI
y KapTorpadyBaHHi mpaBa

Xo4a y TeOPETUYHOMY TTPABOBOMY MUCJIEHHI MOKHA IMTOMITUTU MOCTYIIOBE iCTO-
puYHe HaKOMMYeHHS (HiTocohChKO-METOMOMIOTIYHUX OCHOB, TIPABOBOMY KOMTIapa-
TUBI3MY MOTPIOHO Ha KOKHOMY KPOI[ MMOYMHATH BCE CIIOYATKY, XO4a OiJIBIIICTD
JIITEpaTypu 3 MOPiBHSJIBHOTO ITpaBa MPUCBSYEHA BUPIIIIEHHIO TTMTAHHS 1TPO 3HAYEH-
H4 TTOPIBHAHHA y cepi ITpaBa 3arajiom.

Bupasna meracdopa 1po Te, 1o kiaacudikaiiist mpasa yce 1ie «iepedyBa€ y craHi
6otaniku i 3oosorii 1o K. Jlinues i amatowmii 1o K.JI. Kios’e» [10, c. 21], miakpecroe
HEBM3HAYEHICTh BUXIAHIX NMUTaHb KaprorpadyBaHHs mpaa. [Ipupomni 06’ekrTn
ICHYIOTb 4K pe3yJibTaT TPUBAJOl i aBTOHOMHOI €BOJIIOIlil, KOJU CTPYKTYpH, IO
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JiekaTh B 11 OCHOBI, CTBOPIOIOTH IPUHIIUII JIOTIYHOTO BUOKPEMJIEHHS, sIKe MOKHA
oTcaTH Ha OCHOBI IKOiCh (hisnuHOi gKocTi. Ha BiziMiHy BiI 11bOTO, TPABOBI cUCcTEMU
€ 00’€KTUBAIIISIMH, 1[0 CTBOPIOIOTHCS B XO/i iICTOPUYHOrO PO3BUTKY. BoHU mpoxo-
JISITHh €BOJIIONIIO B PI3HUX CITIJIbHOTAX, IO HaJEKaTh 0 OKPEMUX ITUBIiJIi3alliil, KOH-
TEKCTYaJi3yIOTbCS PI3HUMU KYJBTYPHUMH CepelOBUIIAMM, SIKi IPAKTUYHO He
MaIOTh HiUOTO CIiIBHOTO. [X CITimbHIM 3HAMeHHUKOM (a0 genus proximum) Mosxe
6yTu Jmtite oTpeba i opraHizoBaHa cUia abCTparyBaHHs JIIOICHKOI KOHIIENTyaTi3a-
1ii /10 comiasbHOTO ifeany ordo (mopsiaky). AGo, 3-moMixk pi3HUX crmocobiB opraHi-
3allii JIIo/Iel, 110 CTBOPIOIOTHCS 32 IOMTOMOTOT0 Pi3HUX (PeJTiTinHNX, ETUYHNX, EKOHO-
MIYHKMX 1 MOJITUYHHUX) 3ac06iB, OOMPAETHCS Te, IO 3a3BUYAN JIIOAM HA3UBAKOTH
«1paBoM» abo (heHOMEHOM <«BTiJIEHHs TpaBay, sk differentia specifica — 3aBasKu
PO3yMiHHIO, 1110 (@) MpaBo — Iie rI00aJbHIIT (heHOMEH, SIKUI OXOIIIIOE BCE CYCITiIb-
cTBO, KoJ1 (6) BOHO BHpilIy€e (BPeryiboBy€) OCHOBHI KOH(MJIIKTH iHTEpeCiB y cyc-
MJBCTBI (B) 3aBASKHU SIKOCTI CIYTYBATH OCTAaTOUYHOIO PETYJIOI0YO0I0 i KOHTPOJIIO0-
YOI0 CUJIOI0 B CYCIJIBCTBI [64, c. 204]. BiamosinHo, sik rereporennuii Habip, 10 He
HiIA€ThCs KOIHII TAKCOHOMIT, BOHO € BUKJIIOYHO MTPAKTUYHOIO TIOTPEOOIO JIHO/E,
SIKI MOJKYTb, B IIPUHIIMII, HEIIPUPOIHO KiacuikyBaTy Horo, mob MoskHa 0yJI0 oxa-
pakTepu3yBaTH TPYNHM KOMIIOHEHTIB SIK TeBHY ofauHuIo. OTxe, TBepKeHH:, 110
(hOpMYBaHHS TPYII «/JIsT IKOTO-HEOYIb KOMITAaPAaTUBICTA... MOJKE BUKOHYBATH (PYHK-
1if0..., HOAIOHY /10... TaKcOHOMIiT» [28, ¢. 18], abo 1110 110 TPyIyBaHHS 3BE€PTAIOTHCS
«IIEpIIT 32 BCE 3 TAKCOHOMIYHUX TpUUUH» [73, ¢. 63], Moke B Kpamiomy pasi 6yTu
GbirypanbHuM BUCI0BOM. Mu TiiiieMo 6JmsKye 10 peanbHOl BiAIOBI, SIKIIO TPO-
CTO MTPOTOJIOCUMO, TI0 «KJjackbikaitii moTpibHi aJ1st miseit criporenss» |39, c. 335],
TOOTO, 110 CYKYITHOCTI OY/IyTh PO3MO/iIeHi Ha MEHIII CIIJIBHOCTI, 00 Ha MPaKTHILI
3 IX TeTepPOreHHUMHU KOMIIOHEHTaMK GYJI0 TIPOCTIIIIe MPAI[FOBATH.

Y miteparypi 3arajioM BU3HAETHCS, 110 «HEMOKJIUBO CTBOPUTH OJTHOPI/IHY CUCTE-
My kiacuikaiiii, iealbHy B yCiX BiIHOIIEHHSIX, sSIKa Tepe1bavae diTke BioKpeM-
JieHHs “cimeit” abo rpym» |35, c. 138]. 3pemnrroro, 1ie He yepes 6pak 3HaHb a60 aKaje-
MIYHOT TiZITOTOBKM — HaBiTh KO iX He BUcTavyaso o K. Jlinues, JK. Kios'e abo
(om0 onucy  KOMIIJIEKTY eJeMEeHTapHUX MaTepiajibHUX KOMIIOHEHTIB)
[1. Menneneesa. TyT lijieTbcs 1Mpo TOM KOPCTOKUN (hAKT, 1110 HAIIl TIPeIMET MOKHA
GaunTH JIMIIE SIK YaCTKy BWIAJKOBMX HArPOMa/KEHb, 10 BUHUKJIU BHACJIIOK
BUIIQ/IKOBUX IPOIECIB 1 3 BUMAJKOBUX KOMIIOHEHTIB, IKi MOKYTbh, HE3Ba)KAIOUN Ha
CBOE mocTiliHe (hopMyBaHHs, OyTU BUPaKeHi KOHIENTYATbHO SIK TIOCTIHHUI OJIOK,
JIOCTaTHBO CTAOIIBHUI, 100 TiIaTH HOTO CUCTEMATUYHOMY JOCJIIIKEHHIO, OJIHAK
6e3 moTpebu y caMoIOCTaTHIH Teopii.

Aknio #gerbest Mpo CMUCIOBE O3HAYEHHST ICTOPUYHOI €110XHU, XYJ0KHIN CTUJIb,
IPyIly TPABOBUX CHCTEM ab0 BIPOBAKEHHS OY/Ib-SIKOTO 1HIIOrO TIPUHIIUITY YMOB-
HOTO BIIOPSIIKYBAHHS JIIOIHOIO, TO I[e MOKe OYTH JINIIIE Cepe/IHsI KaTeropist eBHO-
r'0 KOMILJIEKCHOTO COLIOKYJIBTYPHOTO OIIKCY, siKa OiJblle MiAXOANUTh He [JIsl BU3HA-
YeHHs, a IId XapakTepusalii'. Byap-sgke Take CMHCIOBE O3HAYEHHS €
MUTAHHSAM JOCATHEHHS 3TOAM BYEHUX 100 Kjaacudikaiii 00’€KTiB, II0L0M JIO/-

! Hanpuknan, E. Kaccipep [5, c. 140] pospizHsie KoHLEMNLii KyJTYpH i KOHLENLi TPUPOIH, 3 OCH-
JIaHHSIM Ha yHIaMeHTallbHy poOoTy mepiuonpoxiats y 1iit cdepi, I. Bondduina [68; 69], ne ckazaHo,
IO TMEePIi «XapaKTepu3yloTb, aje... He BU3HAYAIOTh; TOMY IO AeTalli, sIKi BOHU Mi3HAIOTh, HE MOXHa
BMBECTH 3 HUX LIUISIXOM IeAyKilii». Takuii caMuii BUCHOBOK MOXHa 3pOOUTH Y JIOTilli, BiTOKPEMJIIOIOUMN
KOHLIEMIiT MOPSAKY (SIKi MiIXOASTh BUKJIIOUHO IS TOTPed XapakTepu3allii) Bill KOHLIEMNiN Kiacy (sKi
BM3HAYalOTh BKIIIOYEHHS Y KOHIIETITYaIbHUI MpOCTip) [25].
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CHKOI KYJIBTYPH 3 METOI0 3a0e3MeueHHsT MEBHOTO JIOTIYHOTO mopsiiky peueit. [1loo
TaKWX O3HAYEHD € [IUJIeMa, STKUI TUTT BOHU TIPEICTABISAIOTh, — PeaTbHUN U iiearb-
HUT, ajie BOHM ii He BUPIiNIyoTh. Tak caMo, BOHU He 00OB’SI3KOBO BiZoOpaKaoTh
peasibHiCTh. Y PO3YMiHHI €MiCTeMOJIOTTYHOTO BigoOpaskeHHs: (abo BiAIOBiAHOCTI)
BOHU He 000B’SI3KOBO € ICTUHHUMK a00 MOMUJIKOBUMM, Y HIUX MOXKYTb OyTH aJbrep-
HaTKBHI BapianTu. HaToMicTh, BOHM BiIIOBiZAI0Th IIOTpebaM KOMILJIEKCHOI THITOJI0-
TYHOI XapakTepu3allil 3aB/IsIKu CBOIHM KJacudikaiiitHiin dyHkitii. Yci Taki omucu €
BIZIKDUTHMHU, TOMY 1[0 TIPU (HOPMYBaHHI TPyl 00’ €KTIB «HIKOJU HE MOKE iCHYBaTH
’KOJTHOTO OCTAaTOYHOTO JIOKA3y TOTO, M0 CaMe € «BaKJIMBUM» a00 «CyTTEBUM» [51,
c. 57; mut. 3a: 73, c. 69]. Tomy oyeBUAHUM € TOI (hakT, 11O ycCi Taki /il «3arajaom €
YAaCTUHOIO MIiCIIEBUX KYJIBTYPHUX i COI[iaJIbHUX CUCTEM, BUKOHYIOUM Pi3Hi CYCIIIbHI
dyHkiItii> [58], TpuYoMy BOHM € He JTOTOMIKHUM MMOKa3HUKOM ab0 TIPOCTHM iCTO-
PUYHUM CITIBHAJ[IHHAM, & BUPAKEHHIM X YUCTOI TPAKTUUYHOCTI.

HesBakatoun Ha Te, 10 KaTeropii TUIY «KyJBTYPHI i TPaBOBi KoJiay 3 PIZHUMU
<CTUJISIMU» MOXKYTb 3/IaBaTUCS TIEBHOIO Mipoto pysiuMeHTapaumu |8, c. 161-178; 9,
c. 154], yce 1e mpezcrabisie co60t0 pilyduii KPOK B CTOPOHY Bija (hasbiuimBoi
06’€KTUBHOCTI HOPMATHUBICTCHKOTO (eThmmamMy! 3 MeTor OTpUMaTH PO3yMiHHS
mpaBa 3CepPeIlnHH, a/[’Ke BOHO B CBOill OCHOBI € KyJabTypHUM (peHOMeHOM. Ile eme-
MeHTapHe IPUIYIEeHHS MOKJINBOCTI BUSHAHHS ITPaBa sIK KYJIBTYPH, KYJBTYPH MUC-
JIEHH$, BIIOPSIZIKYBAHHS TONIO, SKe CIPUSIE, 30KpeMa, iHTepecy 0 TOPiBH A b -
HOTO MpaBoBOTO Mucmaenus [7,c. 331-447;17,c. 87-166].

3arasioMm, st TOTO, 1MOO TOBOPUTH KOHKPETHO MPO TPYMyBaHHS MUHYJIUX i
Cy4JacHUX TIPABOBUX CHUCTEM, SIKE JIa€ HaM 3MOTY y3araJbHIOBATH iX XapaKTepUCTU-
KM, CIIEPIITYy MU TOBUHHI BUBHAYUTHUCS, TIPO IO B3araji iaerbest. ToOTo, MU MaeMo
3MIUCHUTH PEKOHCTPYKILIIO MTPABOBUX CUCTEM Yy MeXKaxX THUIIOJIOTi], CTBOPEHOI came
UL i€l moTpebu, a caMe, SIK MiANOPsAKoBaHi (KBasi-) KOHIlenTaM KJaciB y (KBasi-)
goriyniit hopmi. Ilsg dpopma 3ammimaTuMeTbess TOPOKHBOIO, AKIO BiJICYTHS SIKACh
MeTa-KyJIbTypa, 0 JIEKUTh B ii OCHOBI, 1 TO/Ii HEMAE KPUTEPIIO YU CHCTEMH, siKi O
BUKOHYBAJIHM (DYHKITIIO MiCTKa MK PI3HUMU KyJbTypamMu. Y 3B’43Ky 3 IIUM HACJi/l-
KOM Oy/Ib-stkOi cripobu kiiacuikallii Moke OyTH TiJIbKK TI€BHA X apaKTepu3a-
111, 1[0 KOJIMBAETHCS B MesKaX MapameTpy Oibuie ab6o MeHIIe, B Ipolec
SKO1 MU 31CTaBJISEMO He3aJIesKHI OJIHE BiJ OJTHOTO SBUIIA, IPOBOKYIOUHY iX HA Bi/IO-
BiZlb Ha 3alMTaHHS, HEBJACTUBI 1X crenudilli, — Xo4ya, MOKJIMBO, Ili 3alTUTaHHS i
MatoTh SKUHACH TPAKTHYHUN ceHe. AGO K, KPUTHKA IOA0 HEMUHYUYUX HEIOJIKIB
kBasmiikailii €, B KiHIIEBOMY aHaJi3i, HIYUM IHIINM IK CAMOKPUTHKOIO BUXIJTHUX
MOJIOKEeHb, TEHEPOBAHWX 3aXiJIHOI YTOINEK palioHadi3My, sika TOTOBa 3pO0OUTH
JIOTIUHUM yce B MesKax il MOTJISA/Y, 3aCHOBAHOTO HAa €IMHOMY TPUHIINATI. 3PETITOI0
Taka KPUTHKA TOBOPUTh HAM MEHIIe 1po ii 00’€KT, HiXK PO HAC: MepBicHe JOMiHY-
BaHHA y HAIIH yMIli JJOTIYHOTO PaIliOHAJNI3MY 1 TEOPETUYHOI elicTeMOJIOri1, 3aCHO-
BaHOI Ha cXeMaX IIPUPOJHUYNX HAYK.

e nume oxwH 3 BUMAAKIB 3auapyBaHHA B Hayii. Crpasii, 3pemTow, MU yci
JKUBEMO 13 3aKJaZIeHOI0 B HAC CBIIOMICTIO, Jie BCE TMOYUHAETHCSA 3 HAC («MU»-
cBifiomictb) [27, ¢. 17], i, BUKOPUCTOBYIOUN TMOABIWHUIN CTAaHAAPT y Kiaacudikarii,
MU CTaBUMO <«3aXiJHy MPaBOBY KYJBTYPY Ha BepXHiii mabesb sKoich IMIIIUTHOT

' Ile Bu3HaHHA Ha PiBHI iHTYILil MPAKTUYHO He cPOPMYILOBAHE Y KOMITAPATUBiCTULII. HaBiTh y cBOili
roctpiit kputuii M. Ban Xoeke i M. BappinrtoH [60, ¢. 502] 0OMeXYIOTbCS TBEPIKEHHSIM, 1110 «CYM-
HiBHO, YM MOXe€ TpaJulliliHe «I[IPaBO SIK HOPMU» CJIYTYBAaTU MillHOK OCHOBOIO /ISl Kiacuikallii «mpa-
BOBUX CiMel».
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HOpMaTUBHOI mikajuy |18, c. 422]. MaktuyHo, y Takuii caMuii croci6 Mu 1mo36aBJisi-
eMO cebe «KpuTHYHOTO nortenitianys [40, c. 821] g o6’exrusHoOl orinku. OqHaK
caMmy 110 HeOO'€KTUBHICTh He BapTO 3acyikyBaTu. Mu kaprorpadyeMo mpaBoBi
cHCTEeMH caMe JIs TOro, 100 IIPOTUCTABUTH IX BiJOMIll HaM, 3a KOHKPETHUMU
XapaKTepUCTUKAMU 1 HAIIPSIMOM, SKi BiZIOKPEMJIIOIOTH iX BiJl Ti€l cUCTEMH, 10 SKOi
MU 3BUKJIH. BiziBepTo Kaxyun, 11e He € aHi KPUTHYHOIO [UCTAHINEI, SIKY mepebadae
00’ €KTUBHICTb HAYKOBOTO OIIKCY, aHi TTO3UIIEI0 CTOPOHHBOTO CHOCTEPIraya, 3 sIKOI0
MU IIIXOAUMO JI0 TUX CUCTEM, SIKi MU BBa)Ka€MO BIAMIHHUMH Bij BaacHoi. HaBmakuy,
MU 11e POOMMO IS TOTO, 06 Kpallle Mi3HATH CBOK CHCTEMY, iHAKIIIe KaxKydu, st
TOTO, OO O PIBHATH i 3 IHIIUMU HAa OCHOBI CBOET BJIaCHOI KyJI6TYpu. Tomy Mu
He 3aiiMaEMO HeHTpaJIbHOI TO3UIIIT 1 He TPOSIBJISIEMO CUMIIATil; HABMAKU, MU IIPOCTO
X04eMo ii mizHatu Jijist cebe, Ha OCHOBI HAKOTIMYEHUX HAMU Ha IAHIH MOMEHT 3HAHb.
Bianosiaro, 1106 misHaTH TaKOK I iHIIY CUCTEMY, HaM MOTPiOHO HaMaraTUCs s TH
«IIPOTHU MPUPOIHBOTO MOTHTY 10 OE31yMHOTO BUKOPUCTAHHS ij1ealiB BJIaCHOI CHUCTe-
MU K HOPMaTHUBHOI Mipu» [42, c. 623].

BpaxoBytoun Te, HACKITbKY BUKJIUKAJIO yBaTy PajisTHCHKE/COIIaTiCTUIHE TTPAaBO
B €I10XY XOJIOJTHOI BillHU, & TAKOK aKTUBHI CITPOOH HAYKOBI[IB TOTO TIepiory po3ouTu
Ha IPYIIN ICHYIOUI TPABOBI YTBOPEHHS |, M MOKEMO ChOTO/IHI BBAKATH ICTOPUYHUM
BUIIAAKOM 200 YMOBHICTIO TIOJIiTUKO-HAYKOBUX MipKyBaHb Te, 10 IIPAKTUYHO JKO/HA
3 TUTIOJIOTI i1 He 3aIPONIOHYBajia BASHATH IIPABO GiIbIIOBU3MY, (haIiu3My i HarioHaI-
coITiai3My B TTePioJ] MixK IBOMa CBITOBUMU BiifTHAM¥, HE3BAKAIOUM Ha iX Bpaskatoue
HOIIMPEHHS Y CBiTi, arpecUBHY 1 UiTKy caMOiieHTU(DIKAIIIO SK CAMOCTIHHUX CUCTEM,
IO 3arepevuyloTh 1 MepeBepiIyioTh PUMCbKUN igean mpaBa. MokIMBO, MJISBICTIO
KoMTapaTuBicTuKu y cdepi kiacudikaiii Ta 3aHENOKOEHICTIO eKCIIepUMEHTaMU
OLJIBIIOBHKIB, (DAIIMCTIB i HAIlIOHAJI-COLIATICTIB y MiXKBOEHHMIT 1Iepios — abo, 3ara-
JIOM, 3aHEMIOKOEHICTIO JINIIe «PealbHOIO0 MOITUKOI0> (realpolitik), — mosxHa mosic-
HUTH BUGIPKOBICTD, 3 SIKOIO Y TIEBHI MEPIoin OJIHI SIBUIIA TIPOXOIN Yepes (hiabrp
KOHIIENTYyaJIbHOTO y3arajJbHEHHS 1 CTaBaJM 3arajibHOI0 KATETOPI€l0, a 1HII ABUTIA —
Hi. Tomy B cdepi cycriibHUX MUTaHb TPUYNHA TOTO, YOMY TIE€BHI SBUIIA KOHIIEITY-
AJTi3YI0ThCsI, HEOOOB'IBKOBO 1 HEBUKJIIOUHO TI0JISITAE Y HUX caMuX (in se i per se), aje,
PUHANMHI 4aCTKOBO, TAKOXK Y HAIIOMY OakKaHHI ITiaTy iX Kaacubikarrii.

4. Pi3HOMaHITHICTh SIK OCHOBOIIOJIOKHA SAKICTh ICHYBaHHS JIIOJICTBA

Kpaiinoni, Taki SIK IUXOTOMisI, 1110 BiJOKPEMJIOE «HAC» BiJl «HUX» (SIKi ClipuiiMa-
I0THCS SIK IOCh 1HIIE) MOXKYTb JIETKO TPU3BOJIUTHU /10 IiIIOPS/IKYBAHHS [IAHYI0UOMY
HaIpsIMY, SIKUT, 10 pedi, 9acTo 3MiHIoeThesl. Came 3arpo3a moyaTky TpeThoi cBiTOBOI
BiliHM, MOJKJIMBO, CIIPUsIa TOMY, 1110 PI3HOMAHITHICTh CBITY Te€XK CTAJIM BBaXKaTh
MOTEHIIHHO HeOEe3eYHO0 1 HaBiTh HalliOHAJIbHA TAPTUKYJISIPHICTD ¥ TIpaBi MOTJIa
3/IaBaTHCS 1pPaIliOHATbHOIO: «PI3HOMAHITHICTD ITPaBa... € IEPENIKOI0I0 A TOPTiBJIi
11 3B’513KiB, BOHA BUHWKA€E BHACJIJIOK PI3HUX HEMOPO3yMilb, HE BiJIOBIIA€ €KOHO-
MIYHi i TyXOBHII B3aEMO3ATIEKHOCTI y CydacHOMY CBiTi» [47, c. 1]. Asne auHi, micas
TOTO, SIK MOKIHYEHO i3 3aCHOBAHOIO Ha JibepaTbHOMY MUCJEHHI JOTMOIO €IHOCTI i
CITIJIBHOCTI JIIO/ICTBA, 1€ JIETKO MMPU3BEJIO /10 MOTJISY Ha BIIMIHHOTO Bijl HAC SIK HA

! Top. 3 onurcaHUM HAMU KOHKPETHUM BUIIAIKOM YropimHu [63, ¢. 96—97]: Incruryuianizaiis, mo
CYIIPOBOMIKYEThCS pesakcaliiero (3 1960-x pp.: KoMmapaTUBICTHKA Ha MiXKHAPOIHIl apeHi, JeriruMiza-
11is1 COLLiJTICTUYHOTO TIpaBa TUILY sui generis i mpodecioHanizailis (3 peabinitailiero) mpasa, sike Cripuii-
MAa€ThCS SIK OKpeMa HayKoBa JUCIUILTiHA B YTOPIIMHI).
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Bopora. Yepes 11e HaBITh CIPOIIEHUI BUCHOBOK MPO 31 TKHEHH A I[UBiJgi3a-
i [26, c. 22—28] noTeHIiiHO MO’Ke PU3BECTH JI0 CIPUNHATTS Bi/IMIHHOCTEH Ha
MPaBOBIil KapTi CBITY SIK TepelyMOBU TIEBHOTO <«3ITKHEHHS MPaBOBUX cimeii» [50,
c. 7-11]. Cupaszi, Taki mobooBaHHs i BiJjpasa MOIJIN MiATPUMYBATHUCS HOPMATHUB-
HUM (eTUITN3MOM 3aXi/HOTO IIPaBa, 3MYIIEHOT0 ITepesKBaTH 3a apeaJl CBOTO MOIIN-
PEeHHSI, MaIOYH CIIPABY 3 MHOKUHHICTIO He-3aXi/IHUX IIPABOBUX CUCTEM.

Opnak, SIKI10 YCBIIOMUTH HAasIBHICTD 3a Bi/IMIHHOCTSIMM, 1110 TIPU3BOJIATD /10 Bijl-
qy;KEHHs, CUJIM KYJBTYPU B MIPaBi, a y 0COOIMBOCTSIX TIPaBa — BiTHOCHOI aBTOHOM-
HOCTI MONIYKY NIJIAXIB BCTAaHOBJIEHHS (200 MOBEPHEHHST) HOPAAKY ', TO MU MOKEMO
HaOJIM3UTUCH 0 PO3YMIHHS TOTO, YOMY HEOOXiIHO PO3TJIsAaTH IMBijaizaiiiiHe i
KYJIBTYPHE PO3MAITTS CBITY K [IepPe/lyMOBY iCHYBaHHS JIIOJICTBA, IPUHIIUIIOBO BaK-
JIUBY J1J1s1 HOTO BUSKMBAHHS.
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Bapra 4. Theatrum Legale Mundi. IIpo knacudikaniio npaBoBux cucrem
Anomauian. Panui cripo6u XVII ct. mepenyBaiu kaprorpadyBaHHIO TIpaBa, XapaKTepHOMY

st XX c1. [IpoTsarom mornepeaHboro MECATUIITTS YCBIIOMIIEHHST HEIOCTAaTHOCTI OTepTsl Ha
JINXOTOMIIO PO3pi3HEHHSI MiX (3aximHuM) «Mwu» i yciMa BiIMiHHUMU (cXimHUMU) «[HIIUMU»
Mnpu3sBesa 10 BAHUKHEHHS! HOBUX, AMHAMIYHUX i CYyTHICHUX KpUTePiiB TUMoJIOTIi. TeopeTuuHo y
MpaBi HEMOXJIMBO CKJIACTU peajibHy TaKCOHOMil0 3 (DOPMYJIIOBAHHAM CIPaBXHIX KJaciB-
MOHSATh. Y KpallloMy BUIIQJKY Yepe3 KOHILEMIil MOpsAKY MOXHA AOCIITH XapakTepu3allii. 3a
BiICYTHOCTi M€Ta-CUCTEMU KYJbTYpHU, IKi (DOPMYIOThCS Ha3aJeXKHO OIHA Bill OMHOI, HE 34aTHi
HaJaTu CIHiJIbHY OCHOBY JUISl PO3IOATY MPaBOBUX PEXMMIB y LIsIX Kiaacudikauii. AdO X,
pe3yJbTaTOM TPYIyBaHHSI Moxe OyTHM MpaKTUYHUI TMOMiA Ha BeJWKi/Masli CyKYMHOCTI, ajxe
3aJIeXKHO Bill KyTa 30Dy, ITiJ SKUM MU PO3LJISIIAEMO SIBUIA, MU BBAXKAEMO iX CXOXMMU abo pi3-
HUMU, BUXOISTYU 3 HALIOI KYJBTYPHU.

Karouo6i cao6a: TakcoHOMisI, TIPaBOBi CiM’1, pOMaHO-TepMaHChKe MTPaBo, aHTJI0-aMEepUKaHChKe
MpaBo, 3aXiqHe MpaBo, PaAsSHChKE MPaBO, XapaKTepu3allisl, MOPiBHSIbHE IOPUANYHE MUCTCHHSI.

Bapra Y. Theatrum Legale Mundi. O knaccugukanuu npaBoBbIX CHCTEM

Annomauus. Pannue mnombitku XVII ctT. mpenmiectBoBasii KapTorpadupoBaHUIO TIPaBa,
XapakTepHoMmy /Ui XX CT. B TeueHue npenbiyiero 1ecaTUIETUS] OCO3HAHUE HEA0CTATOUHOCTHA
OIMOpbl HA JIUXOTOMMIO Da3UYEHUs MexXIy (3amagHbiM) «Mbl» U BCEMU OTJIUYHBIMU
(BOCTOYHBIMU) «/IpyruMu» TnpuBesa K BOSHUKHOBEHUIO HOBbIX, IMHAMUYHBIX U CYHIHOCTHBIX
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THEATRUM LEGALE MUNDI. MPO KJTACUN®IKALIIO MPABOBUX CUCTEM

KpUTEpHUEB TUIIOJOruU. TeopeTHyecKu B IIpaBe HEBO3MOXKHO COCTaBUThH PEaIbHYIO TaKCOHO-
MUIO ¢ (hOPMYJIMPOBAHUEM HACTOSIIINX KIIACCOB-TIOHATHH. B JTydriiem cirydae yepe3 KOHIIeTITUN
MopsiiKa MOXKHO TOCTHYb XapakTepu3auuu. [Ipu OTCYyTCTBUM MeTa-CUCTEMBI KYJIBTYPbI, KOTOPbIE
(opMuUpyrOTCSI HE3aBUCUMO IPYr OT Apyra, He CIIOCOOHBI COCTaBUTh OOIIYI0 OCHOBY ISt
pacIipeieJieHHsT TPaBOBBIX PEXMMOB B LIe/ISX Kiaccudukauum. Vmm ke, pe3yabraToM TPYITITHI-
pOBaHUsI MOXET OBbITh IPAKTUYECKOE pa3iejieHue Ha OoJibliie/Majible COBOKYITHOCTH, Belb
3aBUCUMO OT YIJIa 3peHUSI, TTOJT KOTOPBIM MBI pAaCCMaTPUBAEM SIBJICHUST, MbI CIMTAEM MX CXOXKM -
MU WJIM PA3HBIMU, IIPU STOM UCXOIS U3 HALIEH KYyJIBTYPHI.

Karouesvle caosa: TaKCOHOMMsI, TPABOBBIE CEMbU, POMAaHO-TEPMAHCKOE IMpPaBO, aHIJIO-
aMEPUKAaHCKOe IIPaBo, 3alagHoe IIPaBO, COBETCKOE IPABO, XapaKTepU3allus, CPAaBHUTEIbHOE
IOPUINYECKOE MBILUIEHUE.

Varga Cs. Theatrum Legale Mundi. On Legal Systems Classified

Summary. Early attempts from the 17th century anticipate the 20th-century patterns of legal
mapping. In the last decade, the insufficiency of resorting to the dichotomy contrasting our
(Western) «Us» to any differing (Eastern) «Others» has resulted in new, dinamic and substantive
criteria in typologising. Theoretically, there is no way in law to accomplish a real taxonomy with
the formulation of genuine class-concepts. Only characterisation through concepts of order can
be achieved at the most. For in want of any meta-system, cultures forming independently from
one another cannot provide a common basis of division for classification of legal regimes. Or,
what our grouping may aim at is practically division to major/minor sets/subsets alongside the
manner by which we approach arrangements we think to be either similar or different on the basis
of our culture.

Key words: taxonomy, family resemblances, legal families, civil/common law, Western/Soviet
law, characterisation/definition, comparative judicial mind.
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Methods of Comparative Law / ed. by P. G. Monateri. —
Cheltenham ; Northhampton, MA : Edward Elgar, 2012. —
325 p. — («Research Handbooks in Comparative Law» Series).

ISBN 978-1-84980-252-9

KHury mpucBguyeHO TCOpPETUYHUM i TPAKTUIHMM ITUTAHHSM IIOPiB-
HSIJIBHOTO mpaBa. [HHOBaLiHMI IHTepNpeTaliMHUI MiAXiA MOEIHYEThCS 3
MOIIYKOBICTIO i BIYMJIMBOIO, sIKiCHOIO KpuUTHKOl0. KHura mpeacrabisie
IJTMOOKE CIIPUITHATTS KJIACUYHMX TEOPiil Ta MPOITOHYE HOBi HAIIPSIMU TIEpe-
opieHTalii AOCTiIKXEeHb TMPaBOBUX TPAHCIUIAHTATIB Ta TpaHCHALiOHAJIbHUX
Konudikalii.

«MeTtonu TOpPIBHSJIBHOTO TIpaBa» € IPUKIAAOM HOBOTO OCMUCICHHS
Takux TpoOJieM: B3a€MO3B’SI30K IPOCTOPY i mpaBa; ifgei, siKi CTPYKTypylOTh IpaBOBi HapaTUBHU,
IIGHTUYHOCTI Ta CyIOBi iHTepIIpeTallil; cTpaTeriyHi MiAXoau A0 MPUNHHSATTS pillleHb y MpaBoBill cdepi;
MMOTEHIIAl IMIXOMy <«IOpiBHSIBHE TIPaBO Ta €KOHOMiKa». Pa3oM aBTOpM TeperIsiialoTh HayKoBE
PO3YMiHHS TTOPIBHSIBHUX METOIOJIOTII Y chepi MpaBa 3 METOIO 3aITPOITIOHYBATU SIK KPUTUYHUI TTOTJISIT
Ha TpaaullilHy KOMIIapaTUBICTCbKY JIiTepaTypy, TaK i OPUTiHAJbHUI OS] HaKWCyJYacHIillIUX i
MEePCIIeKTUBHUX TCHACHLIIIA.
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‘Legal Traditions? In Search for Families and Cultures of Law’ in Legal Theory Legal Positivism
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ed. José Juan Moreso (Stuttgart: Steiner 2007), 181-193 [ARSP Beiheft 1060] {&
<http:/ /philpapers.org/rec/VARLTI>} & Acta Juridica Hungarica 46 (2005) 3-4 & in
<http:/ /real-j.mtak.hu/760/1/ACTAJURIDICA 46.pdf>, 177-197 &
<http:/ /www.akademiai.com/content/f4q29175h0174r11 /fulltext.pdf>

TIpaBoBbIe Tpaguiu? B moncKke NpaBoOBBIX ceMed U KyAbTyp’ in ITopisHs/lbHe npago3Has8cmeo
Cy4yacHU# CTaH i IEPCPEKTUBH PO3BUTKY: 30ipHUK HAYKOBHUX Ipalb [30ipHUK craTeli| pen.
1O.C. Illemnryuenko, M.C. I'puntenko & M.B. Byuko, ynop. O.B. Kpecin (Kuis: Aoroc 2010)
[oOcyxauHIE 488-489]

(KuniB & AbpBiB 2012) 24 [Cepisa HAyKOro-MeTOAHYHHX BHAAHb »AKaJeMis MOPHAABHOTO
npaBo3HacTBa«, Bunyck 24: BiakpHTi AeK1lii MiZKHapoZHOr0o HAyKOBOI'0 CHMIIO3iyMy
»KomnapaTuBicTchki uynTaHHA«] & <http://b-ok.xyz/book/3552866/21b758> &
<https://libgen.pw/item/detail/id/2062595?2id=2062595> &
<https://ppke.academia.edu/CVARGA/Papers> &
<https://www.researchgate.net/publication/267926209 PI I I 1 Legal traditio
ns In search for families and cultures of law>
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ITPABOBI TPAJIMILII?
Y nourykax npaBoBux cimeit i Kyasryp!

I1nan nexuii:

1. TTopiBHsUIbHE MPaBO i MOPIBHSUIBHE NOCHUDKEHHS TIPABOBUX Tpa-
AU LA

2. «CucreMa», «CiM’sI», «KyJIbTYpa» i «TpalMilisi» B Kinacugikallii mpaBa

3. Pi3ni Tpaguiiii — pi3Hi CITOCOOU MUCJIEHHS

4. Pi3Hi O4iKyBaHHSI — pi3Hi IHCTUTYLIIOHAI3allii [IpaBa

S. Pi3Hi «pallioOHAJILHOCTI» — Pi3Hi «JIOT1KHU»

6. MeHTaniTeT B OCHOBI IIpaBa

7. BU3HayeHHS NpeIMETY TEOPETUUYHHUX AOCTIIKEHDb NPaBa

Emnoxa reHiaibHO IPOCTOI KOHLEIIIT BCECBITY, 3alIPOIIOHOBAHA KJla-
CUYHOWO (PI3MKOI0, CX0XE, BXKE BIIPOJOBX TPUBAJIOTO 4Yacy M€ 10 CBOTO
KiHug. Hamia peanbHicTh, modyuHaloyu 3 HbloTOHa 1 maibxe gorenep,
300paxyBaiacsl K TakKa, 110 CKJIAJAEThCS 3 4YACTOK, IMOB’SI3aHUX MiX
co0010 HECKiHYEHHMMM B3a€EMO3B’SI3KaMU IIPUYMHHOCTI UM KBa3i-TpH-
YUMHHOCTL. X0Yya TaKMi MOIJISii TUMYACOBO IIOXMTHYJIa TEpMOAMHaMiKa
CTOJIITTA TOMY, BOHA, B MIACYMKY, BUSIBUJIACH JIMILIE PI3HOBUIOM HOBTO-
PEHHS — OCKUIBKHM LBOTO pa3y pyHHYBAJIMCh CaMi €JIeMEHTApHiI YaCTUHKH,
BiH BiIHOBMBCS TUIbKM-HO MaTepiajlbHi CYKYyNHOCTi OyJiu OpraHi3oBaHi Ha
MOJIEKYJISIDPHOMY 1 aTOMapHOMY piBHSIX. OTXe, JOKH MU MOXEMO BIPUTH B

' Mepura penakuis gasol npaui Oysia NpeacTaBiena Ha ceMiHapi 3 HAlliOHAILHOI IPaBOBOI Teopil
(Ipitop, nuctonan 2004 p.), XXII CeitoBoMy koHTpeci MibkHapoaHoi acouiauii ¢inocodii npasa
i couiansHOl dinocodii (I'panana, tpaBenr 2005 p.), XVII koHrpeci MixHapoaHoi akanemii
HOpiBH:AIbHOTO NpaBa (Y TpexT, tuneHs 2006), a sronom Oyna onybaikosana sk: ‘Legal Traditions?
In Search for Families and Cultures of Law’ // Acta Juridica Hungarica. — 2005. — Vol. 46. —
No. 3—4. — P. 177-197 (nocTymHo TakoX AK eJleKTpOHHMH pecypc: http://www.akademiai.com/
content/f4q29175h0174r11/fulltext.pdf). Takox BoHa onyOaikoBaHa B HACTyIHOMY BHIAHHI:
Legal Theory / Teoria del derecho. Legal Positivism and Conceptual Analysis / Postivismo
juridico y analisis conceptual: Proceedings of the 22nd IVR World Congress, Granada 2005 / Ed.
by José Juan Moreso. — Vol. I. [ARSP Beiheft 106] — Stuttgart: Steiner, 2007. — P. 181-193; B
AKOCTI HAlliOHANILHOI [JOMNOBi/i, NPEACTAaBNEHOI Ha CBITOBOMY KOHIpeci MikHapoanoi akamemii
NOpiBHAJILHOTO paBa Lisl CTaTTA AOCTYTHA y Mepexi InTepHeT: hitp://www2 law.uu.nl/priv/AIDC/
PDF%20files/1A/1A%20-%20Hungary.pdf
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MarepiaibHi 00’€KTH Ta 1X B3AEMO3B’S13KH 3TiIHO 3 HATYPATICTUYHUM ITif-
XOJOM 10 JIIOAMHU K O MPOCTOI peyi, HaM TaKOX JIETKO B c(epi mpaba.
Mu MOXeMO CHIDUITMATU HOPMH Ta MEXaHi3M, CITPAMOBAHUH Ha IX BUKO-
HaHHA, SIKUHA Y HALIOMY PO3yMiHHi MOXe OYyTH BKJIIOUEHUH J0 BCEOXO-
TUTIOKOY Ol IPUYMHHOCTI K CAMOCTIHHOI pYILIiAHOI CHIN.

Huni Halui nepeKoHaHHs, 9Ki BBAXAJIUCh CaMi CODOIO 3pO3YMUTUMM i
3aXMUIEHUMH, BIIEHT po30uTi. BiAnoBimHO, MpaBo BX€ OUIbllIE HE €
TaKMM, IKMM MM 3BUKJIM Horo 6ayutH. Floro ysBHa OHO3HAYHICTb 3HU-
KJ1a 1 oyasia BUCJIM3aTH 3 YK, Hade Ticok. He € mpocToIo BUITaAKOBICTIO,
O AKTYaJIbHI TEMU NMTPOECIAHOrO IHTEPECY | AOCAIIKEHHS TUTTY «ITPaBo i

>, Kl NoYaIy 3’SABASITUCH JEKUIbKAa JAECATUNITL TOMY (CHeplily BOHH
CHOJIYYAIUCSl 3 TAKUMH OYEBUIAHUMM CYNyTHUKAMH SIK CYCIUIBCTBO Ta
€KOHOMIKA, MOTIM — 3 JIOMKOI0, 3roJ0M 3B’SI3KU CTalOTh OUIbLI CKIAAHU-
MM [IpY CIIOJIYYEHHI 3 MOBOIO, i BPELUTI JOXOOSTh OO KYJbTypH, MOAENEN
MUCJIEHHS | KOMYHiKallii), AIHIILIY 70 TOTO, 1110 HUHI iHTEpeC 1 IOCIIIKEH-
H$ 1HOMI 3HAI0ThCSI TAKUMU, 1[0 MAIOTh LHUIKOBUTO MIPOTUIEXKHE CIIPIMY-
BaHHS. MU Oinblie He BUBYAEMO CEpPEIOBUIIE, B IKOMY iCHYE IpPaBo, 3
TUM, WOO OUILUI MOBHO MOTO NOCHIANUTH (4epe3 HOro YUCIEHHI KOHTEK-
cT). 3aMicTb LbOro MU (POKYCYEMO Hallly yBary BJaCHE Ha KOHTEKCTAX,
TOOTO, Ha «i ...» eJIEeMEHTaX, CIOJiBalOYHUCh, HI0 MU 3M00yaeMo OLIbLI
IMOOKI 3HAHHS PO NMpaBo, IKIIO OyAeMO NOYMHATH 3 HUX. CaMe TaKUM
YUHOM XHBa KYJIbTypa (TaK caMo fIK i BIAMOBIIHUI iean mopaaKy, o ii
OOIPYHTOBYE) BXOIUTH Y MeXi OCHOBHOI cepy Halroro 6a4yeHHs B SIKOCTI
¢akTopy, 10 YMOXIHBIOE MPaBo (3aMicTh MaTepiali3oBaHOTO 6ayeHHA
Jivlile HOpPM); i cama IyMKa I1pOo XO0PCTKO popMaiizoBaHe, KOHLIENITyaIbHE
MpaBo3acTOCYBaHHS, 1O 3BOAUTHLCA JIO IIPOCTOrO MEXAHIYHOIO JIOrLMU3-
MY, TIOCTYIIOBO 3aMiHIOETLCH iIEEI0 JIIOACHKOTO PO3B’SI3aHHS IPOOJIEM,
PO3BAXJIUBOIO 1 BIINOBIOAJIBHOrO, a OTXE, 3PELITOI, HALUJIEHOIO Ha
ONTUMAJIbHE 1 BIOPSAKOBAHE BPiBHOBAXEHHSI OUIBIIOCTI CyNepewINBUX
IHTEpECIB I HIHHOCTEH LLIIXOM CIPSIMyBaHHSI BCHOTO IIPOLIECY ITEBHOIO
CTEXHMHOIO.

Bce 11e He 3anuIiIa€e IAHCIB MOPiBHAHHIO OyTH 6alIyXUM 1 HE3BOPYIL -
HUM. Y JiiCHOCTI BOHO MOX€ HaBiTh TTOCUJINTH CBiil iCTOpUYHUT BUMIP,
OCKUIbKM SBHO 3acTapili, Y TaKi 11O CTAIM €30TEPUUYHUMM i1 3a0yTUMM,
(bopMHU MHUCIIEHHSI MOXYTb Y PE3YJIbTATi iX HOBOTO MOIIUPEHHSA CIPUATH
PI3HOMAHITHUM cIpo6aM MOIIYKY BUXOMY 3 ITOJIOXKEHHS, 1[0 CKJIaIocs.

1. IlopiensavHe npaso
i nopiensaabHe 00CAIONCEHHS NPABoOsUX Mpaoduuyin

Honarouu odMexXxeHHsI, AKi IIPaBOBUI ITO3UTUBI3M caM Ha cebe HAKJIaB,
BHYTPIillIHiii CAaMOOITMC TpaBa 3aMiHSETHCS OMMUCOM Y MEXaX 30BHILIHBOI
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(comio-iCTOPMYHOI, COLIOJOTIYHOT YU KYJIBTYPHO-AHTPONOJIOriYHOI)
CTPYKTYpM. 3yCTpidyarouuch ChOTOMHI, HA 3/1aMi TUCAYOJIITh, 3 TIEPIOANY-
HOI0 po0OTOIO 3 NEPENUCYBAHHS IMUIPYYHHUKIB, HATXHEHHUX KJIACUYHUM
3pa3koM «OCHOBHMX IPAaBOBUX CHMCTEM CydyacHOCTi» PeHe JlaBuma, Mu
ONMUHSAEMOCS 1ICPEJl 1OJABIMHMM BUOOPOM: a00 NMPUIHATM OCJIADJICHUM
NMo3uTHBI3M [laBuaa, orngaaodm pi3Hi IpaBoBi CiM’i, ad0 B3ATH 3a BUXIil-
HUI NYHKT LIMPLIY COULiO-iCTOPUYHY KOHCTpPYKIIil0. BimnopimHo 10
MOIIMPEHO] TEHAEHLIIT BUOIp APYroro BapiaHTy 3HOBY X CTaBUTh Tepel
BHOOPOM JIBOX LLJISIXiB: @00 OOIPYHTOBYBATH CBIN IMUIX1A, CIMPAIOYUCH HA
KYJABTYpY SIK Ha TIpUPONHUI JNeHOMiHaTtop npasa, abo, pO3KpUBAIOUYHU
KOpiHHS Pi3HMX (TIPaBOBUX) KYJbTYpP, NMOYMHATM OOCJIIXKEHHS 4Yepes
BJIaCHC (11paBOBi) TPaAHLii.

Y3arajnpHIOIOYM WiHHI 3100YTKHA OEeKIJIbKOX HECSITUIITh, MPUCBSIYEHI
HOBOMY IJ100aJIbHOMY CHHTE3y MNOPiBHSJBHUX AOC/iIXeHb, [laTpik
[menH, BUKJIAZalOYM IOPiBHSUIBHE POMAHO-IepMaHCbKe i 3arajbHe
npaBo B YHiBepcuteTi Makl'uuta B MoHpearni, B3gdB Ha ceOe 3aBaaHHs
po3rnany i ¢pitocodpCchbKOro OCMUCIEHHS pPi3HUX Tpaaullik, ki 30epe-
IJIACH 1 MPOOOBXYIOTh ICHYBAaTH B HAlIOMY PI3HOMAaHITHOMY IIPaBOBOMY
ceiti'. HacnpaBai BiH ckylaB KapTy NpaBoOBUX 1IMBiJi3alliif, IKIi MOXHa
THUITIi3yBaTH, 1110 iCHYIOTb HMHI B IIEBHIH B3aeMoii oaHa 3 iHumow. [licis
3aBEpIUEHHS 3arajloM BCEOXOIUTIOIOUYOro aHajlily MOro MmporoJioileHow
MeTOI0 OYyJ1I0 OCMMCIIEHHSI CHMJIM TpaAMIIii, 1110 JiekaTh B OCHOBI MpaBo-
BUX KOHCTPYKLIH K CKJIAHOBUX 1HTEJIEKTYaJIbHOI CKapOHMII U COlLliaIhb-
HOTO JIOCBIAY JIIOACTBA, 1X 31aTHOCTI A0 3MiH, OHOBJIEHHS 1 00’€fHaHHH 3
IHIIMMHM TPagMUisIMU, 3 OJHOTO OOKY, M CTIMKOCTiI IX BiIMiHHOCTEH i
CMHEPTIT Tpaauilii, CGOPMOBAHMX PI3HUMM BUAAMMU JIOTIKU B iX PO3BU-
TKY 1 YHKUIOHYBAaHHI, 3 iHLIOTO.

it npaui 6ynio npucymkeHo npu3 MixkHapoaHO1 aKkajieMii MopiBHSUTb-
HOTroO ItpaBa y 1998 p., BoHa ITOJIOHMTH 0AraTCTBOM ineil, He34HCIeHHUMH
[IOBYAJIbHUMU IUCKYPCAMH 1 KOHUENTYAIbHUMU PO3pPOOKAMM, LIIO CTOCY-
IOTBCSA TAKOX OKPEMUX MUTaHb (He JiMule OOpOOKHM BEJIIMKOI KUIBKOCTI
JiTepaTtypy Ta (pakToJiOriyHol iH(popMallil 1ogo 1IpaBa, pO3BUTKY ideH,
PI3HOMAHITTA KYyJBTYP TOLUO, ajie TAaKOX i iX aHaJiTU4HOI 0OpOOKH), a
TAaKOX TIPONOHYE HAA3BAUYANHO 3aXOIUI0I0Ue YNTaHHS. YuTay Moxke 3Ha-
WUTH HAaOUIbLI IHTETPATUBHY NIPE3EHTALli}0 BU/AIB MpaBa i IpaBOBOTO MUC-
JIEHHH B OIJIA1aX XTOHIYHOI, TAJIMYIUYHOI, POMaHO-T'€ pPMaHChKO1, MYCY/b-
MaHCbKOI TPaAuliil, TpaaMUil 3arajibHOro npapa, iHAyicCTChKOI i1 a3iiChKOI.
Bce ue 3aificCHeHE y BIIMOBIIHUH IIPeAMETY CITOCIO, ajie YUTAETHCA K €Ce
1 cripaBJisie TJIMO0KE BpaXEeHHs, CIIOBHEHE YapiBHOIO ditocodiero, Tak 10

! lu.: Glenn H. P. Legal Traditions of the World. Sustainable Diversity in Law. — Oxford, New
York: Oxford University Press, 2000. — XXIV + 371 p.
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YUTAY HACOJIOMXKYETHCS 3yCTPIUYIO 3 HAMKpAIllUMUY PUCAMU aHIJIIACHKOTO
CTUJTIO ICTOPUKO-TIPABOBOIO IMTUCHbMA, 1O IEMOHCTPYE HE JIMIIIE HEPEAYKO-
BaHUMN KYJIbTYPHO-ICTOPHYHUN KOHTEKCT, aje TaKOX H KOJIEeKTHWBHHUH
BIUIMB IHTEJICKTYAJIbHUX 1| MOPAJIbHUX TPAAULIiM Ha DOKTPUHAJIbHI | NIpaK-
TUYHI, HAMOBHEHHUH BipOlO i OPIEHTOBAHUM HA LiHHICTh BUPIILIEHHS PO~
OneMm.

Y To# caMMif 4yac MOXYTb BMHMKATU ITiIO3pH, IO HacamIiepela 3a
JIONTOMOTOI0 €CEICTUYHOCTI aBTOPCHKOTO BUKJIANY i HE3BUYHOI'O CIOCOOY
BIIKPHUTTS, LIO 3a0XOYYE HOBI NEPCMNEKTHUBH, CTAPUI NMO3UTHBICTCHKUH
OTTUC MPABOBHUX CIMEN TMOIUMPIOETHCA HA NOCIIIKEHHS MMPaBOBUX Tpaau-
uiii. BUCHOBKM aBTOpa 00’€IHAHO B OJHOMY YHi()iKOBAaHOMY MOIJISIL
IToudHalouu 3 aHaji3y TpaaMlil IK TaKoi, B3STOl K BUXiIHE IKEPEJO
HATXHEHHS 1 MEXi YsIBH, KHUIa 3HAOMUTD 3 TPAAUIISIMHM, 1O JIEXaTh B
OCHOB1 pi3HOMAHITHHUX IPAaBOBUX YCTAHOBJIEHb, ILISAXOM TEMAaTUYHOIO
pO3rJISLTy KOHKPETHUX cUTyallii (case studies) (gKi 3a 3MiCcTOM (PaKTHYHO
€ OKpPEMUMH JTOCTIIKEHHSAMM), 33JUISI TOro, mod MHUTU 10 I'PYHTOBHHX
MIpKyBaHb IpO CIiBMIPHICTh BIIMIHHOCTEH i CTIHKICTh Pi3HOMAHITTS.
JlocnigxeHHs B LUIOMY € HOBallIlHUM, OJHAaK BOHO HE MOXE IEPEKOHATH
Hac, IO aBTOP MIMCHO IepeBepIIUB KYJbTYPATICTCHKO OOIDYHTOBAHUN
ICTOPUKO-MOPIBHSUILHUM {JIeaJl, TBOPSUM 11032 CTHJIEM NMO3UTUBICTCHKOTO
onucy, nos’si3aHoro 3 npaueio Pexe /lauaa. BctynHa ta 3akito4yHa ri1aBu
BU3HAYAIOTh CUJTY TPaduIliii 3a JOMOMOIOI IMEPEKOHIIMBUX PO3IYMIB.
OpnHak, cripoba aBTopa OKpPECJIUTH 11aHOpaMmy, sKa O MpenacraBiisajia BCE
PI3HOMAHITTS IPaBOBMX YCTAHOBJIEHbL Yy HAIIOMY CYJ4aCHOMY CBITI fK
TOXUTHY BiJl BU3HAYEHUX MTPABOBUX TPAIUIIIA, HE PO3KPHUBAE XapaKTEPHUC-
TUKM TPAAULIiH, Ki 6 He Morjiu OYTH IMPOCTEXEHI 3a JOITOMOI0I0 TOrO, 10
MM 3BHYAHO Ha3MBaEMO MPaBOBUMM CiM sIMU. B mincymKky, ioro captatio
benevolentiae 3a11ikaBieHe y BUSBJIEHHI IIPaBOBUX KYJILTYD SIK TpaAULiH, a
KaTeropu3sallisi pi3HOMaHITTA IIPaBOBUX YCTAHOBJICHD B IKOCTi pi3HUX Tpa-
JULIA X04a if Moxe 6yTH 6aratoo0ilsI0Y0I0 3 OIISIAY Ha JIMCHO IUBOBUX-
Hi HOBOBBEIEHHS, Ha TUTAHHS NP0 T€, K 1 B IKOMY BUIHOIIEHHI, YOMY i 3
SIKUMM DPe3yJIbTATAMU 3aIPOBAKYIOTHCSI HOBi KOHILIENITA, HE MICTHUTE.
Touninre, npang 6e3 NOICHEHb OOMEXYETLCS HAPUCOM Ml ITOCTYIIOBO-
IO Ypi3HOMAHITHEHHSI IIPABOBOTO PO3BUTKY, 30epira€ MOBYaHHS HaBITh
{00 KPUTUKHU (OUTBIN IMIUTIIIMTHOL, aHK OYEBUIHO1) KaTeropii «I1paBoBa
ciM’si». Bulblile TOro, NUTaHHs PO T€, € YU Hi NpaBOBa TPaAULLisi CHHOHI-
MOM IIpaBOBOI KYJILTYPH, 1 AKX BOHHU IOB’sI3aHi, 3aTMIIAI0Thc €3 BIAMO-
BLICH.
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2. «Cucmema», «cim’s», «<kyaomypa» i «mpaouuis»
6 Kaacugbixauii npaea

Bpemrti-pewur, 10 SIKMX KOHUEMNTyadi3allii MU 3BEPTAaEMOCH, KOJIU
FOBOPMMO IIPO TPAaBOBi CUCTEMU CBITY 3arajioMm i iXx pi3HOMAHITHI I'PyIH
30Kpema'?

BigMeXyBaHHSI «CHCTEMH NpaBa» i «MpaBOBOi CHCTEMH» TTOIIMPUIOCS
(mepeayciM B aHIJIOMOBHIM JIiTEpaTypi) MIC/sl PIILIYYOTO PO3IMEXYBaHHs
MO3UTUBICTCHKOTO i COLLIOOTIYHOTO NiaAxoaiB. «CucTteMa npapa» BUIAEThb-
Csl CKOpillie CITiBBIIHOCHOIO 3 HOPMATUBHUM MaTepiajioM, CIIPUMHATHUM B
HOro B3a€EMHHUX KOPEJSLIisIX (B OCHOBHOMY SIK TEKCTYaJIbHA CYKYTHICTh, YU
NpUHaWMHI, SIK T€, 1110 BUBOAUTHCS 3 TEKCTYANbHOCTI, MO3UTUBALlll, peTy-
JIIOBaHH4A 1 oilliMHMX OUiKyBaHb), B TOM 4ac SIK «IIPaBOBAa CUCTEMA» 30Ce-
pelKycThCsl Ha (PYHKUIOHYBaHHiI LUIOTO (HAcrpasili OUIHIOBAHOIO SIK
3BUYAHUN MpuMyc). BapTo 3a3HAUMTH, 11O 3aTAjIOM L€ He nependayae
iHIIIOTO TEOPETUYHOTO 3MICTY OKPIM KOHLENTYaJILHOIO AYyaAJII3My «I1paBa B
KHHUTaX» i «IIpaBa B Ail», KOJMCH 3aIIPONIOHOBAHOIO0 aMEPUKAHCHKOIO Ipar-
MaTHYHOIO IOPUAMYHOIO couiojoricio?. 3aBAsKM MOHATTIO CUCTEMH, SIK
«CHUCTEMA MpaBa», TaK i «IIpaBOBa CUCTeMa» OOHMIBI BUIPIZHAIOTLCH Bil
«fpaBa» [«droit» un «Recht», ane 1ie «a law» un «the law»| B TOMy, 1110 BOHU
aKUEHTYIOTh YBary Ha IIpaBi K LUIOMY B OJHiil OpraHi3oBaHIi €QHOCTI.
IHIIMMK clioBaMH, 11 KaTeropil 3BMYAailHO HE BMKOPUCTOBYIOTHCS IS
onucy ¢pparMeHTIB YU OKPEMUX MOposBIB npaBa. OaHaK, KaTteropiajibHe
BUIMEXYBAaHHS MUK IMMH IIPUCBOIOBAJIBHUMH 1 aTpMOYyTUBHUMU BUpa3a-
MM HE OJ€pXKaJlo LUMPOKOTO IOIIMPEHHS 32 MEXaMHU NMPOPECiHHOrO BXH-
BaHHS aHMJIIMCBbKOI MOBHU. B yropcbkiil MoOBi «jogi rendszer» (yCTaleHUH
BUPA3 [UId «IIPAaBOBOI CUCTEMM») 3BYYUTh AOBOJI LITYYHO 1 TOMY BXMBa-
€THCS pilLiIe aHIX «jogrendszer» («cUCTEMA MPaBa») i «jog» («IIpaBo»), SKi
COPUUMAIOTECS MailKe sIK CMHOHIMHU). Lle Moxe O6yTy NMpHUYMHOIO TOTO,
gyoMy «les grands systemes de droit» («BeJIMKi cMCTeMH TpaBa») Ta «the
major legal systems» («BeJIMKi MPaBOBi CUCTEMM» ) MOTJIN 3’ SIBUTHCS B Hal-
Oi/IblII MONIMPEHOMY 3arajibHOMY 3HayeHHi, 0e3 BKa3iBKW y MiApYYHUKaX

! Tle Bkasye Ha 3arafbHy HCBH3HAYEHICTh METONONOTIYHMX OCHOB, OCKiNBKHM KiaacH(piKyloua
XapaKTepHCTHKa fABHIIA € CTOBMOM, AKHH MOXXe OOIpYHTOBYBaTHCA SK HOBe 3HiHCHeHHS, AK,
Hanpuknal, B Husa J. Legal Families and Rescarch in Comparative Law // Global Jurist
Advances. — 2001. — Vol. I. — No. 3. — Article 4. — 12 p. [Enexrponnuii pecypc]. Pexum
noctymy: http://www.bepress.com/gj/advances/voll/iss3/art4/ na c. 4, axuo MH cripHiiMaeMo le
AK T€, 1[0 PO3rOPTAETHCA 3 AAHOI PEaNbHOCTI # CPUIMAETLCA B pI3SHOMAHITHHX popMax CycHinp-
HUX KOHCTPYKLiH, NOCNIJOBHO KOHLENTYalmi30BaHHX AK B3AEMHO MMOB’A3aHI CKIALOBI TOTO X
1171070, 110 BHILTHBAIOTh 3 THCAYOIIITHROIO CITiBiCHYBaHHS | B32€MHOTO BIUTHBY JIMIIlE ICTOPHIHHX
BHUIIA/IKOBOCTEH — Li€ BHABIAETBCA HE OUIBIIMM 33 NPONO3UINIO MPHIHATH BeGepiaHchKui ine-
anbHUH THIL

2 Pound R. Law in Books and Law in Action // American Law Review. — 1910. — Vol. 44. —
No. I.— P. 12-36.
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HAa KOHKPETHY MOTHMBalil0 BUOOpPY OJHOTO UM IHUIOrO BHUpa3y B SKOCTI
MPaBWIbHOIrO HAMMEHYBAHHSL.

[1oHATTS «nIpaBoBa ciM’si» [«Rechtskreis»] BUNaJIKOBO iHTETPYBAJIOCS 10
HallIOol HAYKOBOI MOBHM !, ITO3Ha4alouM pi3HOBH/ NMOAIOHOCTI i OB’ A3aHOCTI
(xo4a 1 He BUZHAUYEHUX Y AETANISAX), IKi B OCHOBHOMY (X04a 1 HE BUKITIOYHO)
3aCHOBaHI1 Ha CITUTLHOCTI MoXo[keHHs1. He € BUMManKoBUM, IO «IpaBOBa
CIM’s1» € HEUTPaJIbHUM OIIMCOBUM IIOHSITTSM, 11O HE MA€ Ha yBa3i 0COOIU-
BY OMHAMIKY YW AiSUIbHICTH HIOAO HOro mpeaMeTy. BoHO BHMHHUKIO SIK
KJII04OBE CJIOBO MOPIBHSUIBHO-IIPABOBOTO PYXY, SKMil IIYKAB IPOMDKHY
KiacudikaliiHy KaTeropito MiXX OKpeMHMMM (BHYTPiUTHbOACPXABHUMHU)
YCTAHOBJIEHHSIMM Ta 1X 3arajibHOIO CYKYIHICTIO JUISI CKJIaJICHHSI KapTUHHU
CBITOBUX MPaBOMOPSAKIB (1110 iCHYBUIM KOJHUCH YM 30eperjiucsi 10ci).
TakuM ynHOM, caMa no cobi LSl KaTeropis HaBpsd YU IMPOTIOHYE LIOCh
OUIbllE, aHDK TTOHSTTA «CIMEMHA 110Ai0HICTb» JIa€ [UISt JIIHIBO-(PUI0CO(]-
CHKOTO aHali3y?: MeBHi MOMIOHOCTI € (PaKTUYHO CIUIBHUMU ISl Pi3HUX
SBMILl, B3aEMOIIOB’I3aHUX B TOM YM IHLIMI Ccrioci6. BinnosigHo, «1ipaBoBa
CiM’sI» € KaTeropi€i IpaBa IO Ti€l Mipu, 10 KOl HAZAETHCS 3HAYECHHS
KOHKPETHUM BIIMIHHUM pucaM (differentia specifica), NTpuaaTHUM Ui
xiacudikauii (classificatio) pi3HUX IPaBONOPANKIB®.

Ha mnporuBary npoMy, TOHSTTS «NPaBOBUX KYAbTYp» («cultures
Juridiques», «Rechtskulturen») Haronourye Ha 1i€BOMy i TBOpYOMY BHECKY,
SAKUI yepe3 CYCNUIbHY NisIbHICTh YKOPIHEHWH B JOMIHYIOUill CYCIUIBHIN
KYJIbTYpi — abu BUCJIOBUTH Te, SIK JIIOAU CIPUNUMAIOTh (DEHOMEH MpaBa,
KU pO3YMIETHCS SIK CBOTO POy 00’€KTMBOBAHA MOTEHIIAIBHICTD; K 1Y
110 BOHU (POPMYIOTh HOro Yepe3 CBOIO B3aEMOAiIO; 9K i B KUl C1oCiO
BOHU KOHUENTYIi3yIOTh HOro, i B SKOMYy AYyCl, M€Xax 1 3 SIKOIO METOK
BOHM POOGISATH MOro NpeiMeToM TEOPETUYHOTO MPEACTABIEHHS 1 po3po0-
k. CroyaTKy iHTepec IO COLOJIOTil YMOXJIMBUB TaKe 3allIKaBJIEHHA Y
MeXax IOpUAMYHOro MHUCIIEHHS. B 9KOCTi mepuoro KpoKy cOUioNOriyHa
IOPUCTIPYIEHIIIS ONMucalia BeCh MPOIIEC Yepe3 «TIpaBo B [ii» K BiIIMIHHE
BiJl «IIpaBa B KHMTIax»*, [IOTIM IIPaBOBUI aHali3 BUSBUB «324apOBaHICTh» i

! Hanpuxnan, Kotz H. Abschied von der Rechtskreislehre? // Zeitschrift fir Europiisches
Privatrecht. — 1988. -—— Vol. 6. — P. 493-505.

* lus., Hanpuknian: Bambrough R. Universals and Family Resemblances // Proceedings of the
Aristotelian Society. New Series. — Vol. LXI. — London: Harrison, 1961. — P. 207-222.

’ Binbln AOKNaAHO AMB. TaKy npauio asropa uiei crarri: Theatrum legale mundi avagy a
jogrendszerek osztalyozasa // Ius unum, lex multiplex. Liber Amicorum: Studia Z. Péteri dedicata
(Studies in Comparative Law, Theory of State and Legal Philosophy) / Ed. by L.H. Szilagy,
M. Paksy. — Budapest: Szent Istvan Tarsulat, 2005. — P. 219-244 (Jogfilozofiak / Philosophiae
Iuris // Bibliotheca lIuridica: Libri amicorum 13).

* Busnayenns Mapka san Xoiike | Maprina Bappinrrona. JIus.: Van Hoecke M., Warrington M.
Legal Cultures and Legal Paradigms: Towards a New Model for Comparative Law // The
International and Comparative Law Quarterly. — 1998. — Vol. 47. — No. 3. — P. 498. Taxe
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«TePETBOPEHHS» MiXK TAKMMHU KPaWHIMH MONIOCAMU, SIK XapaKTepPUCTHKA
npaBa K YHHHHUKA i 3ac00y 3/IiICHEHHS BIUIMBY 3 TOYKHU 30py HOIO Olle-
pallifiHOro MexaHi3My, 3 O@HOro 00Ky, Ta pO3YMiHHS HOTO OCOOJIMBOrO
cxiamy i cnoco0y (YHKIIOHYBAaHHSI, OOpPa3HO BUCJIOBIIOIOYUCH, HOTO
«MUCJIEHHS» 1 «JIOTIKM»'. BUIMOBIAHO, Y BUKIIOYHO ONMCOBOMY CMUCII,
00MeXEHOMY LiHHICHO-HEUTPATHLHOK (DAKTOJIOTIYHICTIO COLIIOJIOTil, BOHO
MOX€ MICTHUTH OyIb-SIKY 3arajibHy 4Yd oCcOONMUBY (HaMpUKJIad, Npodeciii-
HY) 10€0JIOril0 I KOHUENTYaJIbHY KYAbTYpy (IIPUIIYLIECHHS, YYTJIUBICTDb i
BIAMIHHICTB), a TAKOX AETEPMiHOBaHICTh, HABMKM i podeciiiny couiani-
3allil0 B M€XaX CBOTO «CBITOINSIMy». TakKMM 4YMHOM, BiIaHE IIPOCTOMY
OIKUCY OCHOBOINOJIOKHUX YMOB, KOHLENTYAJIbHO TMOHSTTS T030aBJICHE
Oy/ib-9KO1 €BOMIOIIMHOT UM JAepuBalliiHOl MEPCNEeKTUBU, BUKIIHOUAE
MOPiBHSIHHS i OLIIHIOBAHHS, HaBITh Y BUMNAIKY MaKCUMaJIbHO MOXJIMBOTO
3aHenamgy Y4 BUpo/KeHHs. Ha BiIMiHy BiZl TakKoro COHiOJOriYHOI0 po3y-
MiHHS, KYJBTYPHO-aHTPOINOJIOTiYHEe BUXOAMUTH 3 1€l MEBHOTO CIUJIBHOTO
COLLIAJILHOTO MOXOMKEHHH;, I MOCTYNnoBo (icTOpUYHO i npodeciitHo, TOOTO
B 1udepeHIIi10I090MY po3yMiHHI JIyMaHHa) 3BYXy10UM MOTO — CIIpUiAMa-
I0OYM TPaBOBY KYJIbTYPY SIK 3arajlbHUM Cnoci® MHUCIEHHS, HOMIHYIOUUH
CBITOIJISI, MOTUBALIIIO 1 LUIECTIPIMOBAHICTh, 4 TAKOX HaBUYKH, — BOHA
BXOAUTH O HasABHOI mnpodeciiHol KyJibTypu. B TOH camMuit yac, Take
CIPUUAHATTA nependayac NeBHy AMHaMIKy Ta MEXaHi3M BIUIMBY Ha B3aEMHI
BUIHOCUHM Y 3BOPOTHUX HaAIpsiMax. 3 0gHOro 60Ky, TaK caMo 5K YacThHa
3aBXIM 3IMIIAETHCI CKIIAIOBOIO OUIBLIOTO LIUIOrO, MpaBOBa KyAbTypa
TaKOX HEMHMHYy4Ye BOYIOBaHa B 3arajibHy CYCITiIIbHY KYJIbTYpPY, (POopMylIO-
YHUChb Y B3aEMO/Ii1 3 HEW. 3 iHIIOro 00Ky, YaCTHUHM 1 1LilIe, sIKE IX 00 €IHYE,
€ €JIEMEHTaMM KOMIUIEKCHOTO BCE3araJiIbHOTO PYXY 3 Pi3BHUMHU MOTECHIIM-
HUMHU MOXUTUBOCTSIMY BHHUKHEHHS HOBUX YTBOPEHbD i TTOENHAHD, i K TaKi
MOXYTb OLIIHIOBATHCSA B CBITJI IXHiX OPUTIHAJIbHUX BU3HAYAJIbHUX BJIACTH-
BOCTEM, IO AEMOHCTPYIOTh 33 TIEBHUX OOCTaBMHAX BUPOIKEHHS i 3aHe-
naj. IcHye cniuibHa UTS BCiX HUX PHCa, a caMe, Te, IO «IIpaBOBa KyJIbTypa»
BLICUJIA€ He CTUIBLKM OO ITpaBa, CKUTBKU JO COLIATbHOI iHTEIEKTYaIbHOCTI,
11O JIEXMTb B OCHOBI (BiI Hel 1ie O4iKyIOTb) MpaBa, B il Ayci MpaBOBHMA
(hbeHOMEH BUHMKAE i peasli3yeThCs K B TeOpii, Tak i Ha nMpakTuii. IHmmMu
CJIOBaMHU, «KYJIbTypa» OyIy€ MICT MiXK AuUCAaHTpornoMopdiyHMMHU 00’ €K-

BHU3HA4YCHHA € HCIIOCTaTHiM, OCKIJIbKH XapaKTCpUCTHKA NpaBa AK KylIbTYpH LIJIAXOM IPOCTOrO
TOCHJIAHHA Ha CYCHUIBHY NPAKTHKY NIPaBOBOi CMIUILHOTH € IPOCTO IEPeCMiBOM KOHUENTYami3awii
Pocko Ilaymnna.

' Onne 3 nepuux GOpMyIIOBaHb «KOTHITHBHOI CTPYKTYpu» nMB y: Legrand P. European Systems
arc not Converging // The International and Comparative Law Quarterly. — 1996. — Vol. 45. —
No. 1. — P. 52-81, ocobmBo Ha c. 60, a TakoX y HaCTYNHHX NpalsiX 1LOrO BYEHOTO, [€ BCE
6isbine i OUTbIIE BOHA BH3HAYAETHCA AK HUTICHICTH ICHYIOUOTO «MEHTATETY.
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TUBAlLISIMY JIIOAUHY ¥ 1IEOJIOTIENO 11 Aenani OUIbIIOI coliamizalii, cynpo-
BOJIDXYIOUM Tepilli Hasa, 10 cdepy BUKIIIOUHO JIIOACHKOro!.

«I1paBoBa TpamMuisi» B SKOCTi MOHATTA MOXE TIIYMadYUTUCS BUKITIOUYHO
B M€Xax MpaBoBoi KyJibTypu?. Tpaauilis € yCBiIOMIEHHSIM yCIaJKOBaHO-
ro MOAYCY KYJbTYpPH, 1110 BUKOHYE POJIb [DKE€PEia HATXHEHHS JUIS IICHTU -
dbikauil 3 cnuUILHOTOIO, BOHA BMMAara€ TAMNIOCTI K 3a0XO4YYBajbHOI YU
MOSICHIOBAJIbHOI CUJIM. TakKuM YHHOM, «IIpaBOBa Tpaaullisg» caMa € KOH-
LENTOM BIMHOLIEHHS, MTPOOJEMOIO € KOHKPETHE BilHOLIEHHS. L1 Tpanu-
i1 HUM He MOXe OyTH aHi YacTUHA, aHi acTeKT MHUHYNO0ro. butslie Toro,
BOHA caMa He IMparHe 30BHILIHLOI Y BHYTPIUIHBOI TOYHOCTI, HE IIYKAE
MITBEP/DKEHB, HE ITOKa3Yye LUIsIXiB. BoHa € 1uiie 3yCTpiyydio ABOX CTOPIH,
BMOOPOM CEIrMEHTY MHUHYJIOTO YU OILIHKOX TNPUIIMCAHUX HOMY SBHUIN
3a/U1sl TOTO, WOO Cy4yacHICThb, PO3IVISAHYTA 3 NMEPCNEKTUBU MANOYTHLOTIO,
MorJia OyTv OB’ s13aHa 3 MUHYJIUM SIK HOTO T'IHE ITPOAOBXKEHHS, 3 OIVIAITY
Ha ycnajakoBaHi HiHHoOcCTI. Jlo pedi, K ¢akT, sKHil MOXe OyTU TUIBKHU
«BCTAaHOBJIEHO»?, TPAAULIIIO MOXe OYTH JIUIIE CTBEPIKEHO, 3a0e3MeYyI0uH
T€, 1110 HaM MOTPiIOHO, i B TOMY YHCJIi YCBiIOMJIEHHS ii 3HAYHOTO BIUIXBY 1
LiHHICHOI TAMIOCTi. BignoBinHo, € HE6araTo KOpPUCTi B CTBEPKEHHI TOTO,
O, HaNpUKJIAl, «XTOHIYH1 CYCIIUJILCTBA HE (DYHKIIIOHYBAJU Y MOHATTIX
KyibTypu. Bonu ¢yuxuioHyBamy B NOHATTAX Tpaauuii»®. JlificHo, Ha
MOJATOK JIO JIOTIYHOT BKJTIOYEHOCTI, IBA MOJIFOCH MPE3EHTYIOTh CYMICHICTh
y B3aEMHOCTi, $IKa NPOCTO BHKIIOUAE OyIb-sIKy poO3’€ldHaHicTh. AOO,
Ka>XXy4H OUTbILI BATOHYEHO, BCE, IO MU MOXEMO CTBEP/LKYBATH, Lie TE, 1110
B IIEBHUX CYCHUILCTBAX AiIMCHO HasiBHA (UM KOJIMCh Oyna) KynabTypa ILUIe-

! IIpo Horo cynepeunuBe po3yMiHHA AUB. paui aBTopa uiei crarti: [KoMeHTap 10 NOHATTS NpaBo-
Boi kynesTypr] / Changing Legal Cultures / Ed. by J. Feest, E. Blankenburg. — Onati: Internatonal
Institute for the Sociology of Law, 1997. — P. 207-217 (Oiiati Pre-publications—2), Te x came:
Comparative Legal Cultures: Attempts at Conceptualization // Acta Juridica Hungarica. —
1997. — Vol. 38. No. 1-2. — P. 53—63; Osszehasonlité jogi kultiurak? [ITopiBHANbHO-1IPaBOBI
kynsTypu?] // Jogtudomanyi K6zlény. — 2001. — Vol. LVL. — No. 10. — P. 409-416. O6uasi
npaui BifoOpaxaoTh AHCLHILIIHAPHKHA BHOIp, NpecTaBIeHHH PI3SHUMH MiAXOAAMH JBOX KHHI:
Comparative Legal Cultures / Ed. by. Cs.Varga. — Aldershot, Hong Kong, Singapore, Sydney:
Dartmouth; New York: The New York University Press 1992. — XXIV + 614 pp. (The
International Library of Essays in Law & Legal Theory: Legal Cultures 1) Ta European Legal
Cultures / Ed. by V. Gessner, A. Hoeland, Cs. Varga. — Aldershot, Brookfield USA, Singapore,
Sydney: Dartmouth, 1996. — XVIII + 567 pp. (Tempus Textbook Series on European Law and
European Legal Cultures I).

? Ha koHUeNTyanbHOMY piBHI Lie Bike Gymo 300paxeno JDkoHom I'enpi Meppimenom: Merryman
J.H. The Civil Law Tradition. An Introduction to the Legal Systems of Western Europe and Latin
America. — Stanford: Stanford University Press, 1969. — IX + 172 p. Ha c. 2 Bin cTBepaXy€, 110
«IIpaBOBa TPAJIHLIiA I10B’A3Y€E PABOBY CHCTEMY 3 KYJILTYPOIO, 4aCTKOBHM BHPa3oM AKkoi BoHa €. Lle
BBOJIHTH HPaBOBY CHCTEMY B MeKl KYJIBTYPHOI NEPCIIEKTHBHY.

3 us. vamy npawo: Theory of the Judicial Process. The Establishment of Facts. — Budapest:
Akadémiai Kiado, 1995. — VII + 249 pp.

* Glenn H. P. Legal Traditions... — P. 66.
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KaHHS TPaJauilii, B TOH Yac SIK B iHITUX — MOXJIMBO — TIPAKTUKYETHCS YU
MPaKTUKYBAJIOCS 1110ChH 1HIIE.

BignoBinHo, camMuil juiie ¢akT TOro, 10 KOMIIAPaTUBICT 3iMCHIOE
I'PYHTOBHE NOCJIIIDKEHHS, B «[IpaBOBUX TPaaHLIsIX CBITY» HaBpsJ YU O3Ha-
Ya€ 1{OCh OUIbIIIE UM 1HIIIE AHLK KOPEKTHO BU3HAYEHY TUITOBY pUCY MpaBa,
0COO0JIMBY BipHICTb MUHYJIMM 3pa3kaM (LJISIXOM paiMKAIBHOI MaTepiani-
3auil i CTBOPEHHS LUIKOBMTO IUTYYHUX apTedakTHUX (opMaii3MmiB i
aBTOMATU3MIB, 4Yac BiJ 4aCy rapaHTOBAaHUX MEXAHI3MAMU MPSIMOIO Biady-
>XKeHHs1). Ta obcTaBuHa, L0 Yepe3 BBEJAECHHS MOHSTTS KYJIbTYPU B TaKUH
CIOCIO MU «HE MOXEMO BHUSIBUTH Oylb-5Ki KOHKPETHI YMHHUKH, SKi
MOTJIM © pO3IIIHaTHCs K TaKi, 110 YTBOPIOIOTH BIIMIHHICTB»!, Moxe
O3HAYaTH JIMIIE, U0 MOHSATTS KYJIbTypU U Tpaauliii MOKa3yloTh IIPaBoO B
KOHTEKCTI ¥ MEPCIEKTUBI CBIIOMOI COLIIAJIbHOT MOBEAIHKM JIIOIEH.

Y Takux 3arajbHUX pUcax KyJabTypa po3Msay Tpaaulliii € 6e3nepeps-
HUM TBOPUYUM IPOLIECOM, Y XOi SKOI0, BUXOOSIUM 3 JIOACBKUX NOTpeD, iX
00UpaloTh 13 3amacy (MEpTBOrO CAMOro Mo cobi) ypoKiB MUHYJIOTO 1 Haza-
10Tb IM HOPMAaTMBHOI CHJIM UISI BChOTO CYCNUIbCTBA®. I L& roBOpUTH HaM
PO BUTOKM MMCIIEHHS, a HE PO MOro MOXJIMBI HACJiIKK, TaK caMoO SIK B
NPUHIINIT e TAKOX OXOTUTIOE YMHHUKH 3MiH y TANIOCTI®. IHIIMMU ciioBa-
MM, TPAIULIS € HE MTACUBHUM CEPEIOBUIIIEM, aJI€ COLIIATbHOIO KOHCTPYK-
Li€I0 JIOAUHU (TOCTIMHO CTBOPIOETHLCA SIK il ApyTa MpUpoaa), B SKii BOHa
KOHTEKCTYyali3y€e BiacHy 0e3repepBHY TBOpUYY NPUCYTHICTh Ha TEPUTOPIl
CBO€1 caMoieHTUdiKallii B MeXaX KOPAOHIB ii BIaCHOI caMOIMCLMILIIHY,
rnepeOyBalOYM il MOABIHHUM THCKOM TATIIOCTI ¥ 3miH*. CaMe 3 i€l mpu-

' Cotterrell R. The Concept of Legal Culture // Comparing Legal Cultures / Ed. by D. Nelken. -—
Aldershot, Brookfield (Vt.), Singapore, Sydney: Dartmouth, 1997. — P. 20 (Glenn H. P. Op.
Cit. — P. 143, note 99).

? «Pedi [...] He roBOPATS [...], TOMY /11 BUBYEHHA MUHYIOro NOTpibHe Take CIIPUMHATTA, SKe
oxomnmioe pedi». Glenn H.P. Legal Traditions... — P. 7. «Tpaauiiia Hikonu He € HabyToro, BOHa
3aBXaM HaOyBaeThes». Wieseltier L. Kaddish. — New York: Knopf, 1998. — P. 259 (Glenn H.P.
Op. cit. — P. 9, note 28). «IIpaBo cyTHiCHO € TpaauUi€lo, TOGTO YUMOCH TAKMM, LIO NPHXOAHUTH
[1o Hac 3 MuHYnoro». Simpson A.W.B. Invitation to Law. — Oxford: Blackwell, 1988. — P. 23
(Glenn H.P. Op. cit. — P. 12, note 35). «Tpaymiii He cTBOPIOIOTE caMi cebe; BOHH € CBilloMo
obpanumu [...]. Mu Taxiemo, Bianosiauo, 10 BUGOpY TOro, 110 BiAMOBi/A€ HALIMM HASBHHM
notpcbam». Thapar R. Tradition / Cultural Transaction and Early India. Tradition and
Patronage. — Delhi, Oxford: Oxford University Press, 1994 (Oxford India Paperbacks). — P. 23
(Glenn H.P. — P. 13, note 38).

* Ile € «nopomwkeHHAM 3Min». Friedrich C.J. Tradition and Authority. — London, Basingstoke:
Macmillan 1972. (Key Concepts in Political Science). — P. 39. «IlpaBoBa Tpaauuis B MpUHIHITI
He € KoHCepBaTHBHOIO». Atias C. Présence de la tradition juridique / Revue de la recherche
juridique. — 1997. — Vol. 22. — P. 387 (Glenn H.P. Op. cit. — P. 22.

4 3aKOHOMIPHO TOMY ONHCYBaTH il K TIPOEKTYBAaHHA B MHHYIIE, OCKUIBKH B TPalHUil «MH 0GHpa-
€MO Te, 1110 BBAXAEMO TaKUM, 11O BU3HAYA€ HAC, 1 MA IPEICTaBAIeMO cebe IK HACTYIHMKIB THX,
KOr0 MH 3pobunn HawMMM npenkami». Musoz L. The Rationality of Tradition // Archiv fiir
Rechts- und Sozialphilosophie. — 1981. — Vol. 67. — No. 2. — P. 203. BignosiaHo, «MHHy1e
MOOiNIi3yeThCst 1A ysBeHHs MaiibyTaboro». Touraine A. Pourrons-nous vivre ensemble? Egaux
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YUHU BOHA CJIYTY€E KiHIIEBOK OCHOBOIO OY/Ib-SIKOTO IMTOPIBHAHHSA 1 CYIXKEH-
HA. Tomy He moTpibHO iHioro ¢gpyHaameHTty. o 6u He po3mstaanocs B
AKOCTI KPUTEPIIO, MOr0 NPUAHATTA MOXJIIUBE JIUILE HAa OCHOBI KYJIbLTYpPH
TpagMuii'.

3. Pi3ni mpaouuii — pisni cnocobu mucienua

ITpaus I1. 'neHHa 3anponoHyBana OUIBILI IOBHY KapTUHY PI3HUX I1pa-
BOBHUX CiMe#l i MPaBOBUX KYJbTYP, 1110 JIEXATb B 1IX OCHOBI, 3aBAsA4YYyI04H Tiii
00CTaBMHI, 1110 aBTOp OYB HacaMnepes 3alliKaBJIeHUH Y JOCTIIKEHHI CIO-
co0iB MUCJIEHHS, SIKi CKEPOBYIOTb IIPaBOBI MEXaHI3MHM. SIK Xe cua Tpaau-
Uil mposB/se cedbe B LIMX Pi3HUX NTPABOBUX KYJIbTypax?

Y XTOHIYHMX peXyMax MPIOpUTET KONEKTUBHUX iIHTEpeCiB Hall iHAUBI-
IYaJIbHUMHM 3 aKIeHTOM Ha KOHCEHCYC (3aMiCTh IMPUMYCY) PO3BUHYB
MOJEJIb MUCIIEHHS, IKE Ai€ B KOHKPETHUX YMOBAX, MPUB’SI3aHUX IO CUTY-
aliit’>. BoHO He 11 BUKOPUCTAHHS B SKOCTI 30poi KMM-HEOYIB’, TUM
Oinblie, 1110 «BJIafa» KEPIBHUKA € HABPsA YU OUIBIIOIO 32 MOro 31aTHICTh
JOCSIFaTH KOHCEHCYCY, Xoua 6 ToMy, 110 HOro «Bjiaaa» Moxe 36epirarucs
JIMIlLIEe IOTH, TOKM BOHA YCMIIIHO BUKOHYE CaMe LieiA 000B’A30K.

Ha npotusary ukpOMy, NpaBOBi MeXaHi3MHM 3 TaKUM CaMO HAaBHIM
KOPIiHHSAM, ajie SKi HaauXanucs 00XKeCTBEHHHMM OJKPOBEHHSAM, ITOCTaJIU
nepen OWIEMOIO, SIK MOJOJATH PO3PUB MiK ICTOPUYHO YHIKaJIbHUM 1
3aKPUTHUM JIXKEpEJIOM IIpaBa i HOro BUKOPUCTAHHAM, IO NPOLOBXYETHCSA
Kpi3b MiHJINBI BUKJTMKH KUIBKOX TUCSTIOJITD i IIUBLIi3aLid. TOMY OCHOBHE
MIMTaHHA CTOCYEThCS TOTO, YU «3aKPUTI BOPOTa»*, TOGTO, YU ICHYIOTh TEX-

et différents. — Paris: Fayard, 1997. — P. 49. Lle nosicH1o€ #oro GJIH3LKICTh 40 CYCHiILHOT cCaMo-
cBigomocTi. BinnosiaHo /10 KacHYHHX OCHOB COLUONOT, «HaHBaXIMBIILOW € 111es ceben, ixa €
KOHCTHTYTHBHOI JU1a cycrinsctsa. Durkheim E. The Elementary Forms of the Religious Life. A
Study in Religious Sociology / Trans. J. W. Swain. — London: Allen and Unwin, 1915 (5 impr.,
1964). — P. 422. Bona, B Cy4acHOMy CIIpHAHATTI, BKOPIHEHaA [IEPERYCIM y B3a€EMO3B A3KaX, MPH-
jaraux s nopisuanus. Glenn H.P. Legal Traditions... — P. 31-33. '
! «<Hemae ToukH 30py 3 HIYOr0, He MOXe OYTH CyIKeHb 11032 TPaAHLIEIO, 3 ONOPOI0 Ha MPaHH4HL
HeTpaauuiiHi kputepiin. Glenn H.P. Op. cit. — P. 43,

2 Glenn H.P. Op. cit. — P. 67, note 43. Ilop.: Ong W.J. Orality and Literacy. The Technologizing
of the World. — London, New York: Methuen, 1982 (New Accents). — P. 51-52.

3 M’Baye K. African Conception of Law // International Encyclopedia of Comparative Law / Ed.
by K. Zweigert, U. Drobnig. — Tiibingen, The Hague, Paris: Mohr, Mouton, 1975. — P. 138-139
(Glenn H.P. Op. cit. — P. 67, note 44).

* «Tanmyn sikonu He 6yB nonucannity — nuwe Expin lteiinzensu. Jus.: Steinsaltz A. The
Essential Talmud / Trans. Ch. Galai. — New York: Basic Books, 1976. — P. 47. Tomy BiH 0x0-
IUTIOE K MHHYJIE, Tak 1 MaidbyTHe 3aranoM. A6o, «3BUHMANHO, KOXKHE TIYMAuycHHA, Ke KOJHChH
Mmoo 61 6yTu BistomuM Ha Cuuai, 6yno 3amucnene Borom». Back to the Sources. Reading the
Classic Jewish Texts / Ed. by B.W. Holz. — New York: Summit Books, 1984. — P. 15 (Glenn H.F.
Op. cit. — P. 96, note 42). Lllozio MoAiGHHX BHXiIHHUX TBEPMKEHE Y MyCYIbMaHCBKOMY NpaBl MB.,
uanp., Hallag W.B. Was the Gate of Ijtihad Closed? // International Journal of Middle East
Studies. — 1984. — Vol. 16. — No. 1. — P. 3—41. Lle BHpa3HO MATBEPIKYETHCA Y MaTepianax
cipaB4 Rahman v. Begum ((1995) 15 BLD 34) y Bauragewi (Glenn H.P. Op. cit. — P. 187,
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HIiKH, 3[aTHI 3a0e31euyBaTy NEBHUM CTYTIIHb BIAKPUTOCTI, BUBUIBHEHHS 1
IIEPEOCMHUCIEHHS, 3a/UI1 BUIMOBiLAI Ha HOBi BUKIUKU. OCb YOMY IOCTA€E
MUTAHHS: IKY POJIb MOXeE, SIKIIO B3arajii MOXe, BUIirpaBaTU B LIbOMY JIOTi-
Ka? Moxe BOHA YM Hi KOHKPETU30BYBAaTH Pi3HI CHATyalll (Ha NpOTUBAry
abcTparyBaHHIO, XapaKTepHOMY U1 OYlb-AKOTO TEOPETUYHOI'O MUCIIEH-
Hs), IO BUHUKAIOTh B IIPaBi TAKOIo peiriiHoro pexumy? Yu nomyckae
BOHa BaraHHs JoAe#, siKi MipKyIOTh HaJ OCOOJIMBOCTAMM CUTYallil, TaK
CaMo SIK 3iTKHEHHSI JJYMOK, MOMEHT BIINOBIAAJILHOTO PillIEHHS, HOpMa-
TUBHO IIPOEKTOBAHOIO 3 0COOUCTOI MO3MUILII CY/LI, SIK TOCIIOAAPS CIPaBu?
1, 3am1 TOrO 1100 MOYaTH 3 MTOYATKY, UM MOXKE sIKach il1es1 epCOHI(iKO-
BaHOro OO0ra-TBOpPLS (3aKOHOJAABUS) CTAaTU €IMHOIO B TAKMX 3aKOHAX,
BOJISI IKMX Majia O QOCHIAKYBAaTMCS 1 BUKOHYBATUCS SIK €IMHE JIXKEPEIO
npasa’?

Ha eBpomeiicbkoMy KOHTHHEHTI 11 MOJIEJib IIPAaBOBOIO MMCJIEHHS,
CTIMPAIOYUCh B CBOIX BUTOKAX Ha 00XXECTBEHHE HATXHEHHS, MOYUHAIOYHU 3
PumMchkol iMnepii # 10 CydacHMX €K3ere3, OCSra€ IpaBo SK JOTOBipHY
dopmy (cigyiouu BiIKpUTO MOCTYILOBAHOMY (hi10cOhCHKO-TIOMITUIHO-
MY KOHIIETITY CYCITUILHOTO JIOTOBOPY, IKUH MIPE3IOMYETHCS SIK YSIBHE BCTa-
HOBJICHHSI MOJITUYHOIO 3B’SI3KY), TOOTO K BUpPAXEHHS YMUEICh BOJI, KA
BMBOJIMTHCS (M JIOTIYHO ciigye) 3 odiliiiHoro [IKepena. Amxe, 3 OAHOTO
00Ky, HagBHI KyJIbTypH 3IMIMCHEHHS JIOTiIIM3MYy (3aCHOBAaHI Ha akcioma-
TUYHOMY iieali mos geometricus), K, HalpukKiIal, POMaHO-TepMaHChKe
1paBo. 3 IHIIOro 60Ky, iICHYIOTh KyJIhTypH, 00€PeXHi HIOA0 JIOTiKU, IHIIM-
MU CJIOBaMH, LI0J0 00pOOKM TEKCTOBHMX pEIPE3EHTALIM MpaBa K Teope-
TUUYHHUX [MOJI0XKEHb B MEXaXx €IiCTEMOJIOTIYHOIO KOHTEKCTY 5K MEPEeITyMO-
BU BMCHOBKIB, LIIO CIIIYIOTH 3 JIOTIYHOK HEOOXUIHICTIO. B KyJnbTypax 3
PENIriiiHUMH TPAAUIISAMHU i PO3BUHEHOIO JIOTi(hiKALIE€IO IK OCHOBOIIOJIOX-
HHMM HAYKOBHUM ifeanioM (HalpUKiIal, B iyaeHChbKiil Ta MyCyJIbMaHCBKIN
KyJIbTypi) cdepa JIOriKM MOXE BUSBUTUCI MEHUI BIIMOBIOHOW cgepi
IIPaBOBOTO MUCJIEHHS, AK€ He Ja€ PO3pOOJIEHUM JIIOAUHOIO BU3HAYEHHAM
3 JIOTIYHO OOTPYHTOBAHUMM y3aTraJIbHEHHSIMU Yepe3 iHAUBIIYyaIbHE 3aCTO-
CYBAHHSI 3aMIHMTH IIEPBICHY OOXECTBEHHY jAeTepMiHauiio. Tomy 1o
MOXHA JINIIE€ HaMaraTucsl OCATHYTH OOXeCTBEHHI HaMipH, He Oyaydu
BITPABi JIOKATi3yBaTH iX B MeXaxX KaTeropiaibHOi BU3HAYEHOCTI, BUpillIeH-
HSl MOPanbHUX | MPABOBUX NMUTaHb HEOOXiHO 3ATUIIAETHCS B TAKUX KYJ1b-
Typax JIIOACBKOXO NWIEMOIO, A TOMY 30BCIM HE BUKJIIOYAETHCH CHpHﬁHﬂ'ITH
MOKJIMBOCTI ICHYBaHHS BIUIMiHHMX MO3UIiHA. B CBITCBKUX Ky/nbTypax, B
AKHX NPaBO CHPUHAMAETHCA ab0 SIK YaCTHMHA TIPUPOJIHOrO CBITOBOTO

note 157). Inayckke npaBoBe MHUCIIEHHsS HABITh HE MiIHIMac Ti THTAHHS, BUPIIIEHHS SKHX 3aJie-
XHTb BiJl BCE3araibHoi KyIbTYPHOI NPaKTHKH COUTBHOTH, 3aCBIMYYIOUH TADIICT, HA BIAMIHY BiJ
abcrparoBaHuX 1 BABEPTO moAchkuX $opmainizauiit. Glenn H.P. Op. cit. — P. 270.
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nopsaaky (Hanpukian, Ha JlanekoMy Cxomi), abo SIK LIiHHICHE 3a CYTHICTIO
Y3roJLKEHHs BUIIPABAAHUX JIIOJCHKUX peaKllif (K HATpUKJIaJ, B 3arajb-
HOMY IIpaBi), HaroJ0c poOUTHCS. HE Ha MOBHOMY i BCEOCSIKHOMY Iepeji-
DayeHHi, a HAa ONITUMAJIBHOCTI pilleHHS KOHMNIKTHUX CUTYalliil B TOBCAK-
neHHOMY XUTTI. Came yepe3 Jap BUPIlIEHHSI CKOHIIGHTPOBaHOI Y CYHOBIH
CTIPaB! MPOOJIEMHU JIIOIHHH BOHM MI3HAIOTE TAEMHMUIIIO TTOPSAAKY 1 IPE3YMITILIIO
JOACHKOT 10OPOYECHOCTI, @ TAKOX JIOBIPY JIO PETELHOIO BUBYEHHS MHHYJIUX
cnpaB (CIIPMIAMAIOUH iX SIK 3aBeplieHHH Hablp ab0 OLIHIOWYM iX aKTyaib-
HICTB Y CBIT/I ICTOPUYHOT OCOOJMBOCTI MHUHYJIMX JYMOK CY/ULiB), IKi AIHCHO
MOXYTh CHpUATH popmyBaHHIO MaHOyTHboOro, 6€3 mnepeaBU3HAYEHOCTI Ta
NMepeayyTTiB, Yepe3 MOAe/I MUHYJIOTO, CydaCHHUM Ta MaWOyTHIH Harpsam
PYXY Ta BUIIaJIKOBI PHCH.

Lli yacoM BiIMiHHi KyJIbTYpH MUCJIEHHA — Ha IOJATOK JIO0 TPAaAUIiH,
L0 JIEXATh B iX OCHOBAaX — 0€3 3BepHEHHS A0 0COOJIMBHUX peJliriiHUX, reo-
rpadivyHUX YU KIIIMATHUHUX YMOB, PiBHIB PO3BUTKY YW OpraHi3allii BUpo0-
HUIITBA TOILO, € OCHOBOIO MOSICHEHHS 1X AiMCHUX BiIMIHHOCTEeH. B TOM Xe
yac, IX pe3yJbTaTH 3arajloM CHIBCTaBHI YM (K y BUIIQIKy CHiBCTaBJIECHHS
POMAHO-T€pMaHCHKOIO 1 3araJibHOIO IpaBa) HABITh MTOAIOHI, X04ya, HE3BA-
>KAal4yM Ha Te, 110 pyllieM 000X € HOpMaTUBHI KOHCTPYKIii i MOmiOHUMN
HaOIp onepauii nMpu po3rysii Cripas, MOEAHaHi 3 oilliHHUMU OUiKyBaH-
HSMU, NIPDUUHATUMU B AaHIM KylnbTypi (110 CTBEpPAXEHE B MaHYWOUYI#A B
IIpaBHUYO0I1 npogecii iAe010ril), MOXYTb BIAPIZHATUCS OAMH Bil APYroro,
3aCBIAYYIOYH PYX Y PI3HUX HaIpsIMax.

Sk Bce ue Mmoxnuse? I 1o Hacpapai Ma€ Miclie B ITPaBi HE3aJIEXHO Bl
OyNb-SIKOro 30BHIITHBOTO BUPAXEHH 1 yIBHUX (GOPMATIBHUX BU3HAYEHD?
K cripaBIXylOThCS Hallll OYiKyBaHHSI OMHO3HAYHOCTI, 6e3mexku, nepei-
6auyyBaHOCTi i1 po3paxoBaHOCTiI? ADOO, HOMYCKAIOYHU AesIKe MepeOuIbleH-
Hsl, BPELUTi-peLUT, Y4 € MpPaBOM BCE Te€, WO i€ Mig Horo iM’sIM yepe3
JISUIBHICTb HOTO NpeACTaBHUKIB? AGO, MOXJIMBO, MU IIPOCTO [10CIabIIAIH
{ BIIMOBWJIMCA BiJl BOJHOBOIO MOMEHTY HAIIOI HEPEAYKOBAHOI KiHIEBOI
BJIaJW IUIS1 AOCSITHEHHSI, 32 JIOMIOMOTOIO Pi3HUX ITOCEPEAHUKIB, CYMICHOIO
3 XMUTTAM MipWia (Ha3BaHOTO «IIPaBOM» YEPE3 BCEOXOIUIIOIOYY CYCIIUIbHY
IHCTUTYLIIOHAJi3allil0), IPUKJIafaloyy HOro 10 NEBHUX HAIPAMIB i TPAEK-
TOpi# pyxy?

4. Pi3ni ouixyeannsa — pisni incmumyuionaaizauii npasa

OT1xe, IK MM MOXEMO MiICYMYBaTH i y3araJibHUTHU BCE CKA3aHE Yy KOH-
TEKCT1 JOCJKEHHS Pi3HUX IPABOBUX TPAIUIIIN?

[To-nepiite, BHECOK, 110 100 3pO6KIIO TIPABO, € Pi3HUM Y Pi3HUX LIUBI-
nmi3auisx. Jle mpaBo € YacTMHOIO XUTTS CIUIBHOTH, BOHO CJIY>KMTh Ha
01aro criuibHOTH. [le BOHO iIHTErpyeThCs 0 iCTOpil CHACiHHS, 110 LIEMEH-
TY€ €IHICTB CYCITUILCTBA, BOHO HaBiTh HE BUOKPEMIIIOETHCH K 1LIOCH OCO-
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o6nuse. TakuM YUHOM, IUCKYCii, ¢popmanisallii i BHYTpilTHIA noaul, sk
MPaBOBI «PUTYAJIU», HABPSiJL YU MAIOTh 3HAYEHHS OUIbLIE 34 TC, AKUM BOHU
BOJIOAIIOTH Y TEOJIOTII YU MOpabHii ditocopii. IHIIMMU ciloBaMU, 11PaBO
He € NUPEPEHIIIMOBAHUM: T€, 1[0 BOHO BUMAara€, € BUMOTraMy 3arajibHoi
HOPMATUBHOCTI, U T€, 1110 BUKOHYETHCS, HE € IIPOCTOIO 30BHIllIHLOIO BiIO-
BIIHICTIO (IO BUYEPIYETHCY MPOCTUM YTPUMAHHAM Bill IIOPYILEHD), ajle
CMPABXHIM CIIOHYKAHHSIM JIIOJMHU, peali3ali€lo il AyXy, 3a0X04YEHHAM il
BHYTPilUHLOI aKTUBHOCTI. [lepBicHO 11e OyJI0 pHUCOIO BCiX NMPAaBOBUX PEXU-
MiB, 1110 HIKOJIM HE CTABHUJIACH MiJi CYMHIB XTOHIYHUM i a3iCbKHUM IIPAaBOM,
1 4Ka [IPOAOBXMJIACS B iHAYCbKOMY, iyIeMChKOMY i iCJIaMCBKOMY IpaBi ax
10 CLOTOHEHHSI', 3 KO B MMEBHUI iICTOPUYHMI NMEPIOL NOpBaIM JIUIIE
pPOMaHO-TepMaHCBhKeE, a 3TOJ0OM i 3arajibHe MpPaBo, IKi B pi3HUH C110CI0 BijL-
POLXYIOTb CNUIbHY PUMCBKY Tpaauliito. Binznaummo, 1110 BeCh 4ac Take
MOJOJIAaHHS CIIIBBIMHOCUJIOCS 3 IOIIUPEHHSAM I1HAUBIAYATICTUYHOTO
MOIJISIAy HA CYCNUILCTBO i, B Mi3Hillli YyacH, 3i 3pOCTaHHAM (PETUILM3ALII] 1
CTBEP/KEHHSIM ACAYKIIii IIpaB 3 CUCTEMHU IIpaBa — sKa, BapTO 3a3HA4YUTH,
B aHIVIIACLKOMY TpaBi BIEplLe 3 IBWIacs y ABAALSTOMY CTOJITTIZ.

KnacuuHa iyaeiicbKa 0OpUCIMKIIfS 3 CaMOT0O CBOTO MoYyaTKy Oy/nyBajiacs
Ha NMAKOPEHHI CTOPiH MaiiOyTHHOMY pillIEHHIO, L0 3aBYaCHO JeKjIapyBa-
socsi. Came ToMy He Oyn0 po3poOJIeHO NOKTPUHY IPaBOBOrO IIPUMYCY,
OCKUIBKM CTOPOHH, B pa3i CBO€EI HE3rOIU, MOIJIM 3HOBY WTH 10 cyny. B Toi
Xe 4ac, pillleHHS aApeCcyBaJIoCh JIMIIE IM, TOMY XOJIHE pillIEHHS He ITy0i-
KYBI0OCH 1 He 30epiranocs. Sk Haca1A0K, aHl MpaBoOBi OMJISIAM, aHi lIpeue-
JIEHTHE 3BePHEHHS A0 OUIbLLUI PAHHIX pilleHb il cucTeMi HeBlIOMi. Tomy
CYIIIBCbKUY pO3rJsf 30eOUIhIIOr0 MOBHICTIO MPUCTOCOBAHUM O KOH-
biKTHOT cUTyallil, KOHKpEeTHUX (DAKTIB CIIpaBu’.

B MycynrbMancbKOMy npaBi 3a/UIS HaJaHHS CWIM iCTOPUYHO OOMeEXe-
HUM BUCJIOBIIOBAaHHAM Ilpopoka Oyna po3BHHYTa OCOOJIMBA KyJbTypa
JIAHILIOTa NOCKUJIAHb, 1110 3a0€311eYyI0Th OPIEHTYBAHHS B MIHJIMBUX YMOBaXx
i opucnukiisx®. Xouya MycyabMaHM MalOThb BHCOKODO3BUHEHY JIOTIKY

' Ha caHCKpHTI HeMae clloBa «npaBo, i Te, 110 HAa3HBAEThCA 3aKoHaMUM MaHy, CTOCY€TbCA JIHILE
HC3HAYHOI YAaCTHHH IHAYCBHKOIO JKMTTA, C(OPMOBALOrO BHYTPILIHBOIO €THYHOK MOTHBALIEKD
[a tma tushti). B iyneiicbkoMy npasi, halakhah [He nisTH no3a npaBom) HEOAMIHHO AOIIOBHIOETh-
¢ OYIKyBaHHAM aggadah [Aii B Mexax npasa). B iciami nii, Bu3HaHi sk 060B’A3K0OBI, HaJIeXKHI,
HEHATpanbHi, TiAH] ocyay, OpAMO 3ab0pOHEHI, € 3aRXAN Hanepel Bu3HayeHumu. J{uB.: Glenn H.P.
Op. cit. — P. 26, 96, 185-186.

? «Das subjektive Recht» in the English Law of Torts / Lawson F.H. Selected Essays. — Vol. I. —
Amsterdam, New York: North-Holland, 1977. — P. 176, 179-182. Jlus. takox: Samuel G. «Le
droit subjectif» and English Law / Cambridge Law Journal. — 1987. — Vol. 46. — No. 2. —
P. 264-286. (Glenn H.P. Op. cit. — P. 220, note 50).

3 Glenn H.P. Op. cit. — P. 92-93, rak camo sik i Jackson B. Jewish Law or Jewish Laws? // Jewish
Law Annual. — 1988. — Vol. 8. — P. 25.

* 3aHTyeMO THMOBHIA JIAHIIIOT Xa[(UCIB (hadith): «Bignosigno no Byxapi (Po3zin 30, 3Bu4aii 26)
«AbGnan 3BepraeTbes 10 Hac [rosopsuu]: Ximam 3BepTacThes A0 Hac, ropopsayu: I6n Cipin 3Bep-
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dirocodcrkoi i HAYKOBOI pEKOHCTPYKIIil, BOHM 3[0aTHI JIMIIE 10 BU3HAHHS
KaHOHIB CYAIIBChKOI apryMeHTallil, 10 He JIa€ TpaBy pPO3BUBATUCS HaJli
yepe3 JIIOJACHKI y3arajlbHEHHS, 1 € Hebe3reka, 10 MPOCTH MPUUMEHHUK
JIOTIYHOTO y3arajibHEHHS CTaHe BLIXWJIEHHSM Bl 00XECTBEHHHX ONKpO-
Belib I1popoka, 1o oyeBUAHO HEIIPUITYCTMME 3 OLJISIAY Ha Te, 110 1ie boxe
CinoBo'.

[Ilogo KOpiHHS KOHTHHEHTAJIbHOrO mpaBa — <«siamo tutti Bartolisti»?,
3peIUTO0, MXU BCt 3BUKJIM BAOCKOHATIOBATH 1 afanTyBaTU €QHUHE HOro
pPO3YMiHHS (OpraHi3oBaHe SIK 1IKOJIa) 3 Maiixke 6€3MeXHOTrO 3aI1acy TEXHIK
1 MOXJIMBOCTEM, CKOHCTPYMOBAHUX PUMIISIHAMU, — AYXKE BaXIUBO 1€
ycBiloMUuTH — K nuuie Il. [JieHH: «IpOTIroM CTONITH Tl, XTO I1MCaB
JIOCH O PHUMCBKOIO MpaBa, 31aBajUCs OUIbIIE TAIMYAUCTAMM, aHLX
uuBLlictTamMu. Bonu Oynu OUIbII 3alliKaBJi€Hi IIMTaHHSAMMU [quaestiones],
aHDK BIOIOBiOSAMM; OUIbIIIE LIKABWJIMCS HAKOMHUYEHHSIM [IYMOK, aHLX
BUOOpPOM MiX HHUMMU, OUIbLIE UWIKABUIMCS MUCKYCIEID, aHLK HIi€I0».
«[1uTaHHg BaxXJIUBILLI 32 BUIMOBIAI (SIKi MOXYTh 3MiHIOBAaTHUCS ); PO3YMIH-
HA BaXJIMBillEe 3a Y3TOAXEHICTb, CYCMNUIbLHI 3B’A3KM BaX/MBIlli 3a
TOYHICTH»>.

OnpHak, caMe B LIbOMY KOJIi IOBUHHO OyJi0 OOHOTO pa3dy BUHHUKHYTHU
cepenoBullle OOMEXEHOTO MPaKTHKOIO palliOHAII30BaHOIO NPOTHOOPCTBA
OO0 BU3HAYEHHX ITPABOBUX IpobJieM, TOOTO KyJIbTypa, KOPEHi IKO1 — ¥
BU3HAHHI TOTO, 1O «POpMa € NMOCIAHHIM»* MOIIHPIOIOYUCH 10 BCHOMY
€BponeicbKOMY KOHTUHEHTY W IOTIM Ha MiBACHHOAMEPUKAHCHLKI (#,
IIEBHOIO MipOI0, HaBiTh Ha AJAJIEKOCXiJIH1) KyJbTYpH, 110 y HoBuit yac 0yno

TaeThes no Hac Bin A6y Xypapia Bia [lpopoka [...], skuii roeoputs [...]. Rahman A. 1. Doi
Shari’ah. The Islamic Law. — London: Ta Ha Publishers, 1984. — P. 24 et seq. (Glenn H.P. Op.
cit. — P. 161, note 18).

' He npniiMaeThCs HaBiTh MUCIIEHHS 32 aHAJIOTI€I0, IO PO3IMIAAAETECS AK TaKe, IO BeJle JI0 61u1pI
3aralbHUX HOPM i KaTeropid, 10 yMOXJIHBIATE HACTYNHY JefyKuio 4u Kareropusauir. e €
«BHP2XKEHHAM JIIOAICHKOT iHILIATHBIWY, 110 BapTe ocyay. Weiss B.G. The Spirit of Islamic Law. —
Athens, Ga., London: University of Georgia Press, 1998. (The Spirit of the Laws). — P. 67-68.
Iue. takox: Makdisi J. Formal Rationality in Islamic Law and the Common Law // Cleveland
State Law Review. — 1985-1986. — Vol. 34. — No. 1. — P. 97-112 (Glenn H.P. Op. cit. —
P. 176, note 99).

% Rattigan W. Bartolus // Great Jurists of the World / Ed. by Sir J. MacDonell, E. Manson. —
London: John Murray, 1913. (The Continental Legal History Series 2). — P. 45 (Glenn H.P. —
P. 123). «Mu sci 6apmonicmu» (iman.) — modmo, mu &ci € nocridogHUKaMu imaniticbkoz0 64eHo-
20 Bapmonyca (Bapmono da Caccogpeppamo, 1313 — 1357), nidepa wxonu nocmzanocamopis.
asmopa «Komenmaps 0o Koougixayii FOcmuniana. — Ilpum. nayk. peo.

* Glenn H.P. Op. cit. — P. 123, 128. Ueii miaxia y 6aratsox BiAHOLICHHAX MaB OyTH [IOLIHPEHHH,
Ha WO BKA3ye ICTOPiA aHMIIACkKOro npaga: «Skum Gyno CyIkeHHs, HIXTO He 3HaB, 1 HIXTO He
TypOyBascs npo ne». Plucknett T.F.T. Early English Legal Literature. — Cambridge: Cambridge
University Press, 1958. (Cambridge Studies in English Legal History). — P. 104 (Glenn H.F. Op.
cit. — P. 219, note 48).

* The Form is the Message / Daube D. Ancient Jewish Law. Three Inaugural Lectures. — Leiden:
Brill, 1981. (Glenn H.P. Op. cit. — P. 127, note 41).
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oOMeXeHe 4epe3 BIUJIMB JIATUHCBKOI W HIMELbKOMOBHOI HUBLTI3ALIMN.
Cronitta uutipyBanbHOl poOOTHU IJI0CATOPIB 1 IX HACTYITHUKIB c(hopMyBa-
JIA — HE3Baxaloyu Ha BJIACTUBUI IM Opak Oyab-sKOi 11€1 CHCTEMHOCTI ¢
HABiTb KOHIENTYali3alii pUMCBLKOro IpaBa' — XOPCTKY KOHUENTYATbHY
cucteMy 3 (AaKTHYHO HYCTHMU TMOHSTTSIAMHU, ajie HEOOXiIHUMU Yepes
BUKOHAHHS HUMMU TeXHIYHUX (PYHKLIA, TAKUMHU SIK TIPUHIIMIT PIBHOCTI,
SIKMJ BU3HAYAE, 1110 BBAXKATH «ITOAIOHUM» JIO TOTO, 1110 6EPEThCS K «IOMd1-
OHe», ogHaK He 3abe3rneuye Hac (GaKTUYHUM YU MPABOBUM KPHUTEPIEM
«TMOMAIOHOCTI» (X04a AKIIO O NpaBo ¥ HAAAJI0 MOTO, CaMe TaKe MOJIOXKEHHS
OYE€BUJIHO — KOHLENTYaJILHO — BiI0Opa3uiio 6 Liei MpUHLIKII 1K 0e3TJTy3-
JMi 1 LUTKOBUTO 3aiiBUil)2.

3BUYAMHO TaM, A€ MMPaBO BU3HAYAETHLCS 3 AoAepXaHHIM Boxux 3amno-
BilleH (9K B iyaeficbKOMY UM MYCYJIbMaHCBLKOMY MpaBi), Y4 BUCTYNAE SK
3aCHOBaHa Ha CYIOBHX CIIpaBax AcKjapallisi TOro, YUM € MpaBoO (K B
aHTJIO-CaKCOHCHKOMY IIpaBi), HEMOXJIIMBE HOT0 OCKapXKeHHS®. AHIIO-
CAKCOHCBbKE NMPAaBO NMCPEHOCUTh AHTUYHE 3aCTOCYBAaHHS PUMCBKOI TPaaU LIl
Ha DbpuUTaHCBKI OCTpPOBM: XYypi TMPUCSKHUX 3aMiCTb HenpodeciiiHOro
Cynal, Cyoas 3aMiCTb HAKa3yruyoro IpeTopa, CYAOBHM HakKa3 3aMicCTb
€AUKTY, 1O YMOXJIUBIIIOE NIPOLEC; OUIbIIE TOro, iHHM® 6JIU3bKI 10 LIEPK-
BU, TaK caMo K Ma3xabu® (madhahib) 6au3bki 10 MeyeTi. Bee € nuue
NMpOLEAYpPOIO: CYIOBHM HAKa3 CKOHCTPYHOBAHM sIK O€30OTaHHO CIOpY-
JOKEHMII roiyOHUK 3 OTBOpaMu, LI0 3abe3rnedye (popMy IMOBEAIHKU, sKa
YMOXUIMBIIIOE TIOYATOK IMTEBHOTO BUY ITpoliecy. LIuM nosicHIoeTbCA TE, 110
KOXHa 1 6yab-siKa npo0seMa B MpaBi Ma€ NMPUCTOCOBYBATUCS 10 OAHOTIO 3
(3araniom) 50 cymoBux Haka3iB, modyMHalouu 3 npubausHo 1250 p., i ao
75 cynoBMX HakasiB micisa (npubausno) 1850 p. (1o ix ckacyBaHHsS B
1932 p.), i BUKIIOYHO B MOHATTAX OOPAaHOro cymoBoro Haka3sy®. Hemae
3acoby cy0o8020 3axucmy, HeMae npasonopywerns: I0OpuaIndHa Kalidika-
1isg, To6TO KBaTidhikalis ail B MOHATTSIX NIpaBa, 3AiHCHIOETLCS (SKILLO B3a-
rajii 3MICHIOETBCS) JIMINIE 32 YMOBM, 1[0 BYMHOK MOXHA PO3IJISIATU B
KOHTEKCTI 3aKPUTOIO TEPESTiKy paHiule KogudiKoBaHUX CY/IOBUX HaKa3iB.

' Arango A.C. E! Derecho Romano se formo a base de realidades objetivas no por teorias o siste-
mas // Studi in onore di Vincenzo Arangio-Ruiz III. — Napoli: Jovene, 1953. — P. 31-35 (Glenn
H.P. Op. cit. — P. 136, note 72).

? Westen P. The Empty Idea of Equality // Harvard Law Review. — 1982. — Vol. 95. — No. 3. —
P. 537-596.

> uB.: Glenn H.P. Op. cit. — P. 92.

* Cyoosi innu — adsokamcoki 06 'eonanns € Ananii, Yenoci ma Ipnandii, do 0dHozo 3 aKux mae

Hanexcamu opiucm, wodu Mamu APAgo 3aiMamuca adgokamcbxkoio npaxkmuxoo. — Ilpusimka
HUYK. peo.
* Masxabu — wKonu-HanpsamMu MycvibMancoko-npasosol Oymin. — Ilpusimxa Havk. peo.

8 Maitland F.W. The Forms of Action at Common Law. A Course of Lectures. -— Cambridge:
Cambridge University Press 1954. — P. 5 (Glenn H.P. Op. cit. — P. 211, note 20).
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TakuM 4YMHOM, MarepiaibHe NMpaBoO HaBiTh He (irypye!; pilenHsa oyne
BUHECEHE HENPOGECIHHUM XYPi IPUCSXKHUX; a CYUIT — 3 HOTro «HelpH-
PONHUM PO3YMOM»? (YOCOOJTIOIYM JOKTPHUHY, PO3BMHEHY B MEXax MpaB-
HUYOI npodecii) — €AMHUM, XTO YIIOBHOBaXXEHHI TOCIIIXYBATH, Y4 BCI
MPOUECYIbHI il BIANOBIAAIOTH yCcTajleHOMY mnopsiaky. OTxe, MpaBo
0OMeXeHE 10 NpOLEAYPU TAKOK MipoOI0, L0 HaBiTh OCHOBONOJIOXHI
MOHSATTS, TaKi 9K QopMasi3M, Ka3yiCTHKa i 1orika, HabyBaloTh J10/1aTKOBO-
ro 3HAa4Y€HHS B KIACMYHOMY aHIJIIMChKOMY IIpaBi. 3 OZHOro OOKY, <«B
3arajibHOMY TIpaBi HIXTO HE 3HAE, SIKE NPaBO BUKOPUCTAE Xypi, X04a Xypi
! i€ B HaA3BUYAHHO GOpMasi3oBaHOMY NOPSAKY». 3 iHIIOIO, «IIPOLEC €
HEMHUHYYE Ka3yiCTUYHUM, Yepe3 Te, 1110 X04a BiH i BUKOPHCTOBYE IOTIEpE-
JIHI CyIOBI pillleHHs, OMHAK BOHU HE CTBOPIOIOTH [TPABO, a OTXE HE Cymep-
€4yaTh ONHE 1HHIOMY». |HIUMMMU cioBaMHU, JiMCHE pillleHHS HEMUHYYe
3AIMILIMATLCA 11032 [IPaBOM, BOHO CHPUIMAETHCS SIK IPOCcTO PakT, i HOro
JOCTOIHCTBA 3aJIMINAIOTHCA 034 JioTikolo. Came TOMy 3arajibHe IIpaBo €
«TUTABAIOYMM» aX JIOHWHI®, B YCHIN KYJIbTYDi SKOTO MUTAHHSA, HABITh TaAKi
SIK, YA € «IpaBWJO» Y pIIIEHH]I NPUTITHYTUM, |1 SKIIO TaK, YU MOXeE
«HOpMa» OyTH chOpMOBAHA 11032 «IIPABUJIOM», HIKOJIU HE IIPOSCHIOKTh-
cst.
5. Pisni «pauionaavnocmi» — pisni «a02ikw»

My MOXeMO TPUMAHSTH Te, 110 PalliOHAIBHICTh cCaMa 1o co0i € HE OLTb-
1€ HXX OHIEI0 3 6araThoX TPaauliiit’, GUIbIIE TOro, IO «ITOMUJIKOIO € |...]
IIPUITYCKATH iCHYBaHHS UM HEOOXiIHICTH O/IHi€1 (HAaWKpaIllloi YU HANBHIIIOI)

! «Bynp-fike YHHHE MarepiajibHe TPaBO 3aKPHBAECTECA HHM, XOBAETHCH» MDK HHM» — IIHCaB
I'enpi Jxeiimc CamHep MeiiH B cBoix ,,Jluceprauisax npo paHHe npaso Ta 3su4aiin. Maine H.J.S.
Dissertations on Early Law and Custom. Lectures delivered at Oxford. — London: John Murray,
1883 — P. 389 (Glenn H.F. Op. cit. — P. 211, note 21).

? «CnpaBeanuBicTh 1 MpaBo, HEMPUPOAHUH po3yM i Boma». Hobbes T. Leviathan... — London:
Andrew Crooke, 1651 [EnextponHuii pecypc]. Pexxum noctymy: http://oll. leertyfund.org/Texts/
Hobbes
3 JInwe pitreHHs Xypi NPHCHKHHX Mae OpUAMYHY cHiy, 6e3 Toro, oaHak, mo6 BInMBaTH Ha
NpaBoO YH HE3MIHHO BHKNaaatu Horo. Glenn H.P. Op. cit. — P. 60, note 17, p. 235, 233, 219.

4 JluB. HacTynHi npaui aBTopa wiei crarti: Codification on the Threshold of the Third Millennium //
Acta Juridica Hungarica. — 2006. — Vol. 47. — No. 2. — P. 89-119 (re x caMe: Codification a
I'aune de troisi¢éme millénaire // Mélanges pour I’hommage de Monsieur le Professeur Paul
Amselek / Dir. P. Wachsmann et al. — Bruxelles: Emile Bruylant, 2004. — P. 745-766); Rule and/
or Norm, or the Conceptualisibility and Logifiability of Law // Effizienz von e-Losungen in Staat
und Gesellschaft // Aktuelle Fragen der Rechtsinformatik (Tagungsband der 8. Internationalen
Rechtsinformatik Symposions, IRIS 2005) / Hrsg. E. Schweighofer, D. Liebwald, S. Angeneder,
T. Menzel. — Stuttgart, Miinchen, Hannover, Berlin, Weimar, Dresden: Richard Boorberg Verlag,
2005. — P. 5865 (y posmupenomy BapianTi: Differing Mentalities of Civil Law and Common
Law? The Issue of Logic in Law // Acta Juridica Hungarica. — 2007. — Vol. 48. — No. 4. —
P. 401-410.

3 Toward a Rational Theory of Tradition / Popper K. Conjectures and Refutations. — 3" rev. ed. —
London: Routledge & Kegan Paul, 1969. — XIII + 431 p.
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TOYKY 30Dy U1 BU3HAUYEHHS ieaJlbHOT pallioOHAILHOCTI»! 1, BIANOBIAHO, B
MIICYMKY MU TaKOX MOBUHHI BU3HATHU, 1110 «Pi3HI TUITH JIOTIKH 1 CEMAHTUKHU
MOXYTbh OyTH NPUAATHUMHU B PI3HUX KOHTEKCTAX i JUISl Pi3HUX TEOpii»2.
Axio Mu e nNpuMMaeMo, TO MM NMOBUHHI — 32CHOBYIOYMCH Ha HOPMATUB-
HUX MIBATUHAX JOCIIKYBAHOTO MOPSIAKY ¥ YMOBax, IO HAC 3B SI3YIOTh —
200 MPUIIYCTUTHU IX PErYIATOPHY 3aBeplleHicTh (Oepyyu 10 yBaru Hedop-
MQJILHICTh PpilIEHHS, TPUUHATOrO B pE3yJabTaTi pO3TISAY CIpaBH,
3BAXEHICTh, BPIBHOBAXEHICTh, OCMUCIIIOIOYU HOro IMepeBard, BU3HAIOUU
JOr0 HENOBTOPHY CKJIAJHICTh), ab0 3BEPHYTUCS HO MNpolleypH PpenyKuil
(cironiBalOYMCh HA HAAIRHICTB MPaBa i rapaHTOBAHICTD NMOBTOPEHIIS CKJIa-
HOCTI cnipaB). [lepiue npunyilieHHS BUKOPUCTOBYE HEPO3Pi3HUMY i BIIKPU-
Ty PI3HOMAHITHICTD JDKEPEJT 1 MiAXOMiB (3 pi3HOMAHITHICTIO aCMEKTIB 1 METO-
JIONOT1M, HOPMATUBHUX KDUTEpIiB 1 THUIIIB apryMeHTaIlll, MpUAHATUX Y
CYIOBIN OIlIHI), B TOW Yac K Jipyre nepeadavyae nonepeaHin BUbip 3 HUX
BCiX — OGMiLIHHO KOAU(DIKY€E, a OTKE 3aKPUBAE Te, 1110 MOXHA BUBECTU B
SIKOCTI JIOTIYHOTO BUCHOBKY 3 HUX, i aKCIOMATU3YE Liei BUOIp SIK BUCHOBOK
3 HuX. [Ipouenypa peaykiiii nepegdadae A€ AYKTUBHY JIOTiKY, SIKa, y BUITAAKY
CBOE1 NIPAKTUYHO1 HECTIPOMOXHOCT1, MOX€ IIPOCTO IEPEATU Y CBOIO IIPOTH -
JIEXHICTb, @ CaM€, Y CTOXaCTUYHY (BUNIAAKOBY), CTATUCTUYHY YU, MOXJIUBO,
3aCHOBAHY Ha NpaBAOIOAIOHOCTI 3aMiHY SKOKOCh HEINEBHOIO JIOTIKOXO, HE
Outbire. Y BUTIQJIKY NPE3IOMYBaHHsI 3aBEpLICHOCTI JIorika (B3siTa 3TiIHO 11
MaTeMaTUYHOMY ifieany) abo MpocTo Oyae BBAXATHCS HE3ACTOCOBHOMO, a0
NpUAMATHU TIOMIBAJIEHTHI (OPMHU, SIKi HE MOXYTh TIYMAUUTUCS 3 aKCioma-
TUYHOI TOYKH 30pPY, OCKUILKU BOHH OIEPYIOTh OUIBIII HIX JIBOMA 3HAYEHH-
MH 1y 3B 43Ky 3 UM [0JIAIOTh JUXOTOMIIO iCTUHY i IOMMWJIKOBOCTI, [IPABO-
MIpDHOCTI i NMPOTUNPABHOCTI, 3aBUCAIOYHU Y NPOMIKHUX 3HAYEHHSIX, fAKi
BUKJTMKAIOTh HEBU3HAYEHICTD (ITOPOIXKYIOUM 3IPUTAHHS 1 Henepeabadyysa-
HICThb) Yy JIOriui.

OkpiM 1BOTO, CNi BII3HAYMTH, IO MOIJISIA HAa CYAOBY apryMEHTALIIO
AK YaCTUHY chepU «MPAKTUYHOTO MUCIIEHHS» MEPETBOPUBCS HA 3pa30K
JUI BUTICHEHHS YXBaJIEHHS PillleHb Y MIpaBi 31 CMUCJIOBOI C(hepH «3aCTOCY-
BaHHS» (3 OCHOBOIIOJIOXHOIO 1JIEEIO JIOTIYHOI «AeAYyKUii») B Cy4acHii
aAHIJIO-AMEPUKAHCBLKIM TEOpPEeTUYHIA PEKOHCTPYKIii, 110, TaK CaMoO fK
TEOpis «apryMeHTallil», 3anponoHoBaHa XaiMoM [lepebMaHOM B KOHTHU-
HEHTAJILHOMY IpaBi AEKUIbKA AECATUIITH TOMY, ITIEPEHOCUTH BECH IIPOLEC
y TIPOCTIip, KU HE MOXeE JIOTIYHO TIIYMAYUTUCH .

' Dennert D.C. Darwin’s Dangerous Idea. Evolution and the Meanings of Life. — New York:
Simon and Schuster, 1995. — P. 502-505 (Glenn H.P. Op. cit. — P. 44, note 39).

? Pearce D.A. Roads to Commensurability. — Dordrecht: Reidel, 1987. [Synthese Library
187). — P. 9 (Glenn H.P. Op. cit. — P. 333, note 40).

* «llpakTHyHe MucaeHHA [...] € nepexigHHUM MucieHHIM. BoHO Mae Ha MeTi BCTAHOBJICHHS He
TOTO, Y NE€BHA M103ULIA € LUIKOBUTO 11paBUABLHOLO, a CKOpIILIe TOro, 1110 NEBHA II03MLliA € KPALIoIO
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AxuM Xe YMHOM Taki BiAMiHHI pillleHHS BUHUKIN Y Pi3HUX HaBHIX
npaBonopsakax?

Hanpuxian, B iyieicbKOMy npaBi oqHOYacHe BU3HAHHS BiIMIiHHUX (i,
3pelITOI0, HECYMICHHUX) TOYOK 30pY BUKIIOYAE OYIb-9KY CHUCTEMHICTD i
BUYEPIIYE BCIO KYJIBTYPY IPAaKTUKMA MMCJIEHHS IO Ti€l MipH, LIO caM
TanMyn BHUIma€eTbCs TakuM, HIOM «DOaraTo TeKCTIiB i 6arato aBTOpiB |...]
roBOpSTH [...| OJlHOYACHO», aje HeBHpa3Ho. «lle mpocTto TyT — Tam».
KpHTHYHO MOXHa HaBiTh XapaKTepHU3yBaTH HOIO SIK «KHUTIY, 1O IyXe
p03qap08ye |...:.] B Hiii Bce 3axOIUIO€ [..., OOHAK ...] HIYOMY HEe MOXHa
noBipaTh»'. BiinoBiaHo, «HaJIaHHS nepeBarn KOHKPETHIH, a He abcTpak-
THIA TEPMIHOJIOril» MPOHU3YE HOTO, «I0rOBip» MO30aBAEHUM 3arajibHUX
TUNOBUX puc? 1 KaTeropii BUKOPUCTOBYIOTLCS CKODillle B IEPEHOCHOMY
CMMCJl, @ He IUIS BU3HAYEHHSI ME€X KOHLENTYaJIbHOro xapakrtepy. Lle
MoAiOHe [0 BTUIEHHS Npu3abyToi MyOpOCTi: akcioMaTM4YHa AyMKa ©Oe3
3BEPHEHHS 10 PEAJIBbHOCTI, 3 1i CAMO-NPOIMOHYBAHHSM SK BMKJIIOYHOTO
[IpeIMETY, He MOXE OYTH NPUIATHOIO JUIS YOTOCH 110332 HUM CaMHUM’>,

Y MycyasMaHCBKOMY HpaBi «IOKTpUMHa pi3HOMaHIiTHOCTI» [ikhtilaf]
BUXOAMTh Ha MEPEIHIN TUIaH 3 TPUAHATTAM XaauciB [hadith], siki MOXyTb
BM3HATH OOMIBI YACTUHMU JIOTIYHOI CYTIEPEYHOCTI SIK TaKi, 110 OAHOYACHO
HaTxHeHHiI borom, oCKUIBKHM «BiIMIHHICTh YMOK |...| € 3HAKOM ILLEAPOCTi
bora»*.

B iH@ychbKOMY npaBi «<HEMa€e TOYHOTO BU3HAYECHHSI», Y4 MOXHA BigHaM-
TH B HbOMY ACAYKIIII0 YU CXMJIbHICTh A0 CUCTEMATU3allil. AJKE SKIIO BCE
i Bci € yacTUHOIO BbpaxmaHa K TBOpus CBiTy, TOAi CITIIBHICTh Y MeXax
HABIYHO J1aHOI TOTAIBLHOCTI HE MOX€E OYyTH CErMEHTOBaHa IIUISIXOM Ipo-

3a iHIU1. BOHO CTOCY€ETBCA, IPHXOBAHO YM BIIKPHTO, IMIUTIIIMTHO YH apPTHKYILOBAHO, NOPIBHAIb-
HHX TBepAkeHb» — muuie Yapnes Teiinop. Taylor C. Sources of the Self. The Making of the
Modem Identity. — Cambridge, Mass.: Harvard University Press, 1989. — P. 72. Bono Takox
BH3HauaeThcs Anbbeprom MoncenoM i Credanom Tyaminum (aus.: Jonsen A.R., Toulmin S. The
Abuse of Casuistry. A History of Moral Reasoning. — Berkeley, Los Angeles, London: University
of California Press, 1988. — P. 341) HACTYNHUM YHHOM: «Hpalcmm-xe MHCJIEHHS B €THLI € HE
CIpaBoIO 3A1ACHEHHS (POPMaNbHHX AEAYKUIH 3 HE3MIHHHX aKCIOM, a MOCTIHHOI0 BNPaBOIO B po3-
CYIUTHBOCTI — TOOTO, 3BAKEHHAM MIpPKyBaHb oflHe 11010 iHmoro». (Glenn H.P. Op. cit. — P. 43,
note 37).

' Glenn HP. Op. cit. — P. 98, ocranns uurara 3. Goldenberg R. Talmud // Back to the
Sources... — P. 157.

2 Elon M. Contract // Principles of Jewish Law / Ed. M. Elon. — Jerusalem: Keter Publishing
House, 1975. — P. 247 (Glenn I1.P. Op. cit. — P. 94, note 35).

¥ «Benmka nepepara BHKOPHCTAHHA HHX MO[ICHEﬁ, SK TIPOTHIIC)KHUX 36CTpa[ﬂ'HHM KOHIIENTAM,
nonsirae, inter alia, B 31aTHOCTI NMOCTIHHO KOHTPOJIOBAaTH AI€BICTH METOAIB AeMoHcTpauii [...].
AOGcTpakTHe MHCIICHHS [...] MoXke OYTH BH3HaueHe NHILE 3a JOIMIOMOIOK BHKOPHCTAHHA TaK CaMoO
abCTPakTHHX MNOHATH, TOMY MH HIKONHM HE MOXEMO 3HAaTH, YH BOHH KOHCTHTYIOWTH BIAXIA Bid
npeaMeTy YH NPOLOBXYIOThH OyTH BianoBiaAHUMuU.» Steinsaltz A. The Essential Talmud... —P. 147
(Glenn H.P. Op. cit. — P. 99, note 53).

* Glenn H.P. Op. cit. — P. 325.
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CTOTO BITOKPEMJICHHS, OUTbIIIE TOTO, HaBiTh OYEBUAHICTH OYydb-fKOI
3aBEPLICHOT 3MIHM MOXE BUSABUTUCH HIYUM GiNbIUUM 3a YUCTY Uno3io'.

Hapeiuti, maBHi kynbTypu (B Mexax Jlasiekoro Cxoay) NMpUITyCKarOTh
NMOJIIBAJIEHTHY JIOTIKY B JIIOACBKUX CIIpaBax, 110, TAKUM YUHOM, HJO3BOJISIE
po3IIAaTH Oyab-SKy nudepeHIlialilo, KpahiHe OPMYJIIOBAHHS, TIOISPH-
3a1li10 YU JUCKPETHICTh NPEIMETIB Ta iieil BAKJIIOYHO SIK pe3yJIbTaT Ty4-
HOTO BTPYYaHHS JIOJUHU.

6. Menmaaimem 6 ocnosi npasea

3MiHa aKIIEHTIB NOPIBHSUILHUX JOCJIIKEHD Y LIif LAPUHI ITPOCTO Bpa-
Xa€, aJpKe OUILLIICTh BIMOMOCTCH, MOSICHEHD | MipKYBallb, SIKUMU PICHIE
BKazaHu#l uynoBuit omsiy (npaug Il I'neniHa — nep.), 30cepekeHi CKo-
piilie HaBKOJIO CIOCOOIB MUCJIEHHS, a HE IHCTUTYTIB. MeHTaJIbHOCTI, SKi
3alisiHI B ME€XaX JJaHOrO KOHTEKCTY, BIUIKpUBaIOTh AMBa (IOCBiMy) CBITY, a
TaKOX 3a0€e3MeYyIoTh IHCTUTYUIOHAJIbHI BIANOBIAL 9K peakKililo Ha BUKIIU-
KU Horo icHyBaHHIO. Tak oT, iHCTUTYLIIOHATI3a1lis — Le BXe NiBIOPOru 10
dopmanizauii. [i ocraTouHe gocsirHeHHS 3a6e3MeyyeThCs aKCIOMaTU3MOM
Konudikailii — abo MO3UTUBHOrO IipaBa, a00 HOKTPUHHU (B3ATOL IK MEH-
TJILHO CTPYKTYPOBAaHE MpPEJICTABJIEHHS, 11O KPUETHCS 32 HEIO), — KOJIU
NPaBO IPOEKTYEThCS SIK CUCTEMHA CYKYITHICTb JIOTIYHO BITOPSIAKOBAaHUX
abCTpakTHUX KOHUENTyamizalii. B cucreMaruuyHii 1epcrieKTUBI HABITH
CaM IHCTUTYT K TaKUil HE MOXe OiunbLIe CIIPUMMATUCS JIMILIE SIK [IPUHA-
TIHUA YU 1AOJIOHHUH IIPOAYKT IPAKTUYHOTO BUPILLIEHHS TNPOOBJIEM, K
abctpakTHa ¢opMmyna. BiH € OJHOYACHO MEHTAJIbHO KOHKPETHU30BAHOIO
pernpe3eHTali€0 NOAAJTBIIMX KOHHLENTyaIbHUX abcrpakiuiin. Takum
YUHOM, IOPIBHSUIbHE ITPABO B MOro KJIACUYHOMY pO3yMiHHI OYJIO IPOAYK-
TOM CaMe€ TaKOl CXEMH, BOHO HapOAUJIOCS IS TPUIINMWIIOBAHHS Pi3HO-
MAHITHUX BUHSITKOBO JIOTIYHUX KOHLENTYaJIbHUX aOCTpakuUii MpaBa 10
CBO€1 Malli 3 BUMOI'aMU TaKCOHOMIi, MEePBICHO CTBOPEHOI /IS KJ1acuika-
11il IPUPOAM B MPUPOLHUYIN ICTOPIZ.

Orxe, BCi NUTaHHSA, sIKi MU OOrOBOPIOBANU B MEXAaX CTUCIIOTO OMJIsiy
«[1paBoBHUX Tpaguiliil CBITY», HaCMpaBAi 30cepeKeHi HABKOJIO JIIOACHKOI
JWIEMU TPAKTUYHOTO PO3B’SI3aHHS IPOOJIEM y MeXax Pi3HOMaHITHUX
KYJITYP NOPSAAKY, B IHTEpECAaX BUXKUBAHHS CYCNUILCTBA. L€ 3MiACHIOETh-
Cq B MaHepl NOPYILIECHHS NMUTaHb LIO0 NOPSAAKY (ordo), peaKlil Ha HUX,
NOLIYKY MOXJIUBUX i TPWIATHUX JUTSI LHBOTO TEXHIK, CTBOPEHHS IHCTUTYTIB
4yepe3 TPUBAIICTD NPAKTUKMU 1 IUTAHYBAHHS, BAHANAEHHS i BAKOPUCTaHHSA

! Diwan P. Modemn Hindu Law. Codified and Uncodified. — 7* ed. — Allahabad: Allahabad Law
Agency, 1958. — P. 1. [lus.: Glenn I1.P. Op. cit. — P. 253-268.

? Briepuie Taka xnacmblkaum Oyna 3acTocoBaHa /10 AiACHUX (kMBHX) 00’ exTiB npuponu Kapiom
¢on Jlinneem B #oro «Cucremi npupomu» von Linneeus C. Systema nature. [reprint of 1735} /
Pref. B. Strandell. — Stockholm: Bokfoorlaget Rediviva, 1977 [Suecica rediviva 70].
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IHCTPDYMEHTApilo, BOJEIO-HEBOJIEIO BiIPUBAIOYHMCH Bil iCTOpUYHOI imel,
BUPAXXEHOI B IPaBi, ajie 3 6DaXXaHHSM 3TMILIATUCS B MeXax 1i eTocy — J10
TAKO1 MipH, 110 MU MOXEMO HaBiTh Ka3aTH, 3 ACSIKUM NepeOiLIbLIEHHIM,
1O i€ € IBUTYHOM, a BCE iHIIIE € JIMIIe KIyboM nuiy...

3BMYaNHO, MM 3HAEMO, H10 LIMBUII3aLIMHUNA PO3BUTOK IPOAYKYE NMOIi-
JIM, CTPYKTYpM i amndepecHuialtii y ¢popmanisaliii, ajie BiH yCIILIHO 3aIyc-
Ka€ MeXaHi3MH 3 edeKToM JeryMaHi3allii JIo Takoi MipH, 1110 MH MOXEMO
BiIYYBATH K HABITh Hallle TBOPYE MUCIIEHHS CTaJIO 3COUIBILIOTO pearyio-
YUM, 3HAYHOIO MipPOIO ICHYIOUMM JIMIIE SIK MIPOCTE 3allOBHEHHSI KapKacy
BXE BCTAHOBJIEHUX (POPM.

OcMHUCIIOYH caMuX cebe I Ti cay, 10 1IX MU KYJILTUBYEMO, HEOOXIi -
HO pO3yMiTH, 110 30epexXeHHs, 30MpaHHS 1 OIPUIIOOAHEHHS CYIOBHX
pillieHb, BMKOPUCTAHHS 1 NOCWJIAHHS HAa apTyMEHTH, SKI CIPUSIOTh
OOIPYHTYBAHHIO 1X aBTOPUTETHOCTI, CTBOPIOIOTH O(dilliiHE O4YiKyBaHHS
TOIO, 1O CyMll OyayTh NPUAMATH PIIUIEHHS (3 TAKOK OpraHi3aui€ro 34ii-
CHEHHsI TpaBOCY/isi, 110 BOHO CTaHE€ BUIbHO AOCTYITHOK JAEP>KABHOIO
MOCJIYTOI0) 3 MOXJIMBICTIO IOBTOPHOI'O PO3IISAY CIIPABM LULSIXOM anesist-
11ii — Bce 1€ € BUIIHOCHO HOBUM 1 OCOOJIMBUM PO3BUTKOM ITOMIN, 3arajioM
XapakTepHHUM i 3aximHol KyabTypH. JJoCarHeHHs paBoBOI JOKTPHHH,
o abcTparye 3arajibHi BUMOTH BiJl iMEHI iHAMBIIIB, 1110 BHUIJIMBAIOTH i3
CYKYNHOCTI 3aKOHIB, 3 SIKMX 3araJibHUM CTATyC MOXE BUHMKHYTH 4epe3
BM3Ha4YeHi rpOMaAsiHCbKi TnipaBa [‘subjektive Rechte’] meBHUX rpyn oci0,
TAKOX € MPOJIYKTOM Cy4yacHoOro 3axiaHoro cBiTy. AHIJiHCbKa NpaBoBa
KyJAbTypa TUIBKM-HO NOYaja acUMMUIOBATUCS (OUIBIIOI YM MEHUIOIO
MipoIO Ta 3 BIATMTOBIIHUMU CYTIEPEYHOCTSIMU) 10 KOHTWHEHTAIBHOI KYJIb-
TypH JIOripiKOBaHOro mpasa, NMpUHAKWMHI Yepe3 pO3yMiHHS KOHTHHEH-
TaJIbHUX BUMOT ileHTU(iKallil KOHLETTyasli3allii B rpasi, 10 SKUX MOXHa
3BEpTaTUCS SK IO JLDKEepesia Ta HOCiS MpaBa, HA OCHOBI SIKOTO MOXJIMBA
penykiis (To6To oKkpeMa roMoreHisaliis, B3sATa K OeAyKIis Ui oOrpyH-
TYBaHHsI) CYAOBOIO pillIeHHS B MpaBi 10 GopmMasnbHOiI onepailii. IHIIUMU
CJIOBAMHM, MH MOXEMO CITOCTEPIraTH, 1O Xo4a yTOMist (OpMaIbHOI pallio-
Hayizauii Jlekapra i JIeitOHiua Moxe NpoayKyBaTH pyX i 3yCHJUISI, BOHA He
MOXE TMPUBECTH aHiI A0 BCEOIYHOTO PO3BUTKY, aHi A0 YCYHEHHS iHIIMX
TpaAMUii, 3aCHOBAHUX Ha He-(hOpMaiibHIl pallioHaTi3allil, 1110 BUKIIOYAE
Mpotupivusi. 4K BUCHOBOK, MM HaBpSA YU MOXEMO CKa3aTu OuIblie 3a
HACTYMHE: X04Ya YUICh NpobIeMU MOXYTh BUJIABATUCS HAM HOBUMU, OiJib-
LIICTh 3 HUX, TUM HEe ME€HII, 30epirac JaBHE KOPIHHS.

[1p1 LbOMY MM NOBEPTAEMOCS HA3a/ 0 JIOJUHU, 51KA OJIOJIHIOE CBOE
iCHyBaHHS, CTBOPIOIOYM KYJILTYPY sIK APYTry PUPOIY IS i HABKOJIO Hel, i
JI0 TOTO, SIK BOHA 4Yepliae cwiv 3 cBoei tpaauuii. Lle Bkioyae, momix
IHIIKM, TIOIIYK JKepeJia paBa yepe3 i1oro CKIanHy NIMOUHHY CTPYKTYDY.
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YCBiZOMITEHHS LIbOTO i TOTO, IO HAaMKpal[UM BapiaHTOM € 30€peKeHHs
PI3HOMAHITHOCTI MOTro uMBUII3aliniux ¢GopM npaBa, € HECKINYEHUM
3aBIAHHAM JUIS HAC, HE3aMIHHUM JUIS OyAb-KO1 OpI€HTALlll 3arajioM H
30KpeMa UL HaWBaXJIMBILIUX PIlLIEHD, K1 IPUAMAIOTHLCS HA MIEPEXPECTIIX
icTopii.

7. Busnavenns npedmemy meopemuunux oocaioxcens npasa

Ti, XTO 3AIHCHIOE IOPiBHSUIbHI ICTOPUYHI JAOCJIIXKEHHS, 3BUYANHO
MUIXOASATh A0 MOTEHUIAHUX MIPEAMETIB CBOrO aHAJIi3y 3 MEBHUM JOCBLIOM
3a IJIEYMMa 1 BIAKPUTI 10 CIIPUMHSTTA HOBUX 1€, BOZHOYAC OCMHUCIIIOIO-
Yy KJ1acH(pikaliHi CXeMM JMlIe SIK pe3yJbTaT BJIACHUX AOCIUDKEHb —
TOOTO, BIAIIOBIIAIOYM HA NMUTAHHS, WO (i B IKOMY PO3YyMiHHI) MOXE (YU
BapTe, OOIPYHTOBAHE a00 NPUMHSITHE B MEXax aHAJITUYHOL CTPYKTYpM,
ab0 caM03pOo3yMUIe) MOXe OYTU PO3IJITHYTE SK MPABO B MEBHIN KYJIbTYp-
HO-aHTPOIIOJIOTIYHIA CUTyallil Y4 B cyqouMHCTBI. OJIHaK, B MeXax LIUIKO-
BUTO LUTYYHOI ITOOYIOBHU Teopil (3aCHOBAaHOI Ha IiAXOMAi N0 NMPaBa, SIKUA
BOHA IIPOMOHYE 3alpOBA/IMTHU) MEBHI KOHLENTH 1epeadadaroTbCs (yABJId-
I0ThCH YU IPE3IOMYIOTBCS), a TOTIM PO3NISAAIOThCS K aKClOMaTUYHaA
OCHOBAa — TOOTO, CIIPUMNMAIOTLCA 6€3 EMITIPUYHOIO JOKA3YBaHHS — 4Y€pe3
BUKIIIOYHO TEOPETUYHY KOHCTPYKIIiIO.

Mu 3HaemMo, 1110 B HAUIOMY CJIOBOBXUTKY i OCOOJIMBO B KOHLIENTYaJlb-
HOMY MHCJICHHI MpeBajllo€ HOPMAaTUBHICTH, Cjabliia 4YM CWIbHIILA; MU
PEKOHCTPYIOEMO i LIUM TAKOX KOHCTPYIOEMO JIMINE TE€, 1O MU XOTUIM
MI3HATU 3 OTOYYIOUMX pedeil. AJjle € pi3HMLS MiXK pe3yJibTaTaMM aHAJI3Y,
CIIPSIMOBAHOrO HA OKpeCJIEHHS NOPiBHAJIBLHO-ICTOPUYHMX JOCBIAIB, 3 OJHOIO
00Ky, ¥ TPOCTO KOHLUENTYAILHOro aHali3y, 0OMEeXeHOro IO pauioHai3anii
KOHBEHIIIOHAJII3aLlil BiANOBIAHO [0 3aBYACHO NMPUWHATUX ifeh (I0rM 1
yIepeXeHb), 3 iHIIoro. BoHa 0COGJMBO NPOSABISAETHCS K MPU BIAMEXY-
BaHHI IMX ABOX MIAXOMIB i IX pe3yJibTaTiB, sIKi 3a3BMUYail BUKIIOYAIOTH
MOXJIMBICTb OyIb-SIKOI B3a€EMO/Iii, TaK i B HACTUIBKHU X BIIMiHHUX CIIOCO-
0ax iCHyBaHHS B iX MeXax KpUTUIHUX no3uliiil. [lepuuit nioxix nepen-
0ayae crnocTepexeHHsl, OLIHKY i rpynyBaHHA (akTiB, BAKOPUCTOBYIOUYHU
ZaH1 NOJILOBUX JOCIIIKEeHb a0 3BEPTalOUNCh JIO HASBHOI 0araTol Jjirepa-
Typu. | HaBnaku, Apyruii miaxia JOXOAUTh, IIPAKTUYHO 0€3 3BEPHEHHS 110
IoKepes, Bifl NeBHUX (imocopChKUX y3arajibHeHb J0 iHIIUX (TUOIIUX)
(U10codChKUX y3araibHEHb. Byab-sKi (aKTUUHI apryMEHTH YU CBIAYEH-
Hs1 MEPLIOTo MiAXOMY YHUKAIOTbCA APYTUM Biapa3y fK edemepHi (BUHAT-
KOBI ¥ HE3HA4Hi), a00 9K HeBiINOBiAHi. Bce, 4oro Moxe QOCArTH NEPIIUA
MIXiX — 1€ TeBHUI BIUIMB Ha CYCHUIbHY AYMKY, sKa ¢OpMye B IOBroO-
TPUBaJIil MEPCNEKTUBI AOMiIHYIOUY MapadurMy siK 3araqbHUM MiJICYMOK;
APYTUMA MiAXiA NepEBAXHO O3BYUYE lie YU pediieKCye Hal UM (41, iHKO-
JI1, TMPOIIOHYE TEOPil0, CIPSIMOBAHY Ha 3aMillleHHS Y4 3MiHY LbOIO).
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BHyTpilllH4 noJieMiKa B NepIIoMy MUIXOAi 3a3BU4ai ClipaMoBaHa Ha 00ro-
BOpeHHS (haKTIB i IX MOXJIMBUX iHTEpIIpETALlii (HANPUKIIAL, IKUI KPUTE-
piil MOX€E NPUBECTH 0 BITUYTHUX PE3YJIbTATIB, SIKILO BIIOKPEMUTH Pi3HO-
BUIAM TIpaBa B CUCTEMax, KyJbTypax 1 Tpaavuisx). I HaBmaku, Apyrum
HLAXLL — 32111004 M HAaCTUIbKM, HACKUIbKM BiH MOX€E, aKCIOMaTHYHHH ilean
— IMPONOHYE NOMOBHEHHS YU NEPErsa MaHy4Y0l CUCTEMU, a00 BiIXHIg€
ii 3 mo3Mlii (iH1IOT CUCTEMH ) 30BHIILIHbOI (1 HeTaliMHOI) 1LOJ0 JOCIIIXY-
BaHO1 cMCcTeMU. Lie MOXe BKIIIOYATH, HANPUKJIIAL, MUHYIUMA iA€0NOrYHU I
KPUTULM3M MK COLIIaJIICTUYHOIO i HECOLIATICTUYHOIO («OypXKya3HOIO» Y1
«pedOpPMICTCHKOIO») IIPABOBMMM TEOPISIMH, 1O 3allepeyyoTh OJHA iHLIY,
YYU CYYACHMUM TAK 3BAHUM JICKOHCTPYKIIIOHI3M, 1110 BAKpUBAE — ab0 B Ayci
paaIMKaJIbHOI TEPMEHEBTUKHU 3 11 aHAPXIYHMM €KCTpPEMi3MOM, abo B sIKO-
MYCb iHIIOMY ((peMiHICTHYHOMY, OUTOMY TOIO) BapiaHTi, CIIPSIMOBaHOMY
1Ha iICTOpUYHY peabulTalll0 — TUCHYOJITHI IBUIIA K JUYMHU 3BUYHOTO
YY BUTOHUYEHOTO COLIAJIBHOTO MPUTHIYEHHS.

CyuacHi TeHAeHIl rnodanizauii, “MOBIpHO, MalOTh HEPiBHOMipHHUI
edexT y pi3HUX cepax. Y Oyab-s1KOMY BUINAAKY, HE3BAXKAOUU HA E€KiJIb-
Ka crnpob mocepemaHUIITBA, 1lI ABA MUIXOOH, IK HAM BUIAETbCI, W Hagali
MOCWJIIOIOTBCS 1 — SIK HE AWBHO — 3pa3KuM TEOPETUYHOI KOHCTPYKIiil,
CNpsSIMOBaHI JIMILUE HA KOHIENTYaJlbHY (Iepe-)KOHBEHIIOHANi3alilo,
MOXYTh HHHI TpaHC(GhOPMYBATHUCS B He3aIeXHO OJyKaioui CUIM; MOXIIH-
BO, KOJIUCh BUHHUKJII B aHIJIIUCBKIN aHATITUYHINA TpaaM1lil ¥ MOTIM OpraHi-
30BaHi B KOHUEHTYaJIbHY KOHCTPYKIiLi}0 aMEPUKAHCBHKOI MOJITUYHOIL (DUIO-
codii, BOHM MOXYTb TEIEp JIOCATTH KOHTHHEHTaJbHOI €BpONu K
CTPYKTypa TE€OPETUYHOIO IOSICHEHHS. Y MeXaxX HOBOTO BILIIKY BOHH
HaleBHO OTPMMAIOTb HOBI 3HAUCHHS, OCKUIbKHM 1X KOHUENTYaJIbHE BUXi-
He MPUNYLIEHHS TUM YaCcOM 3MIHWJIOCS — Bl aHIIIHCBKOTO Nepeapo3y-
MIiHHS, 1K€ iIeHTHQIKY€E MpaBO SIK 3aCHOBaHE Ha NpELeeHTaX aHOHCY-
BaHHA PO T€, sIKi HOPMM Ail0Tb, — A0 KOHUEILil pOMaHO-repMaHCbKOIo
fpaBa, K€ CIIpUUMaE MPaBo IK CUCTEMY HOPM, 3 IPAaHUYHOIO IX KOHIIEI-
TyaJli3alli€lo B JIOTIYHOMY y3arajbHeHi.

Lnsx HayKOBUX JOCHIIKEHb OYEBUAHO € BUIbHUM. OOHaK, JUIsl TOIO
1100 OyTH 30aTHUM BU3HAYUTH 3aCTOCOBHICTB i CITIBMipHICTh Pi3HOMAHIT-
HUX HAIIpsAMIB 1 3aKJIMKIB YYE€HHMX, W OCI BaXJIMBO OyTH YBAXHHM 10
MOBYKHW COPUMHATUX OCHOB 1X KOHLIEIILIX IIpaBa.
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MIXXCUCTEMHA KOMYHIKAIIISA
B MEXAX OOHIEI IOPUCOHUKIIIT
BUIIA/IOK 13 3AUTTSM 3MIITYBAHHSYIM
3ATAABHOTO TTPABA U3 IIUBIABHVM Y KAHA/II

‘Az angol-amerikai és a kontinentalis-francia jogi hagyomanyok talalkozasanak
peremvidékén: Kanadai fejlemények és tapasztalatok’ Jogtudomdanyi Kézlény LVII (2002)
7-8, 309-322 & in Varga Csaba Jogfilozofia az ezredfordulén Mintak, kényszerek —
multban, jelenben (Budapest: Szent Istvan Tarsulat 2004), 114-144 [Jogfilozéfiak] &
<http://mek.oszk.hu/15100/15172/15172.pdf>

‘Meeting Points between the Traditions of English-American Common Law and Continental-
French Civil Law (Developments and Experience of Postmodernity in Canada)’ Acta

Juridica Hungarica 44 (2003) 1-2 & in <http://real-
jmtak.hu/758/1/ACTAJURIDICA 44.pdf>, 21-44 &
<http://www.akademiai.com/doi/pdf/10.1556/AJur.44.2003.1-2.2> & Curentul Juridic
[Tirgu-Mures] IX (2011) 1, No. 44, 24-47 &

<http:/ /revcurentjur.ro/arhiva/attachments 201101 /recjurid111 2F.pdf> / Patter[n]ing
the Self-globalising World: The Ideal of the Law of the Future as Forged and Tested in
Canada’ Central European Political Science Review 16 (Spring 2015), No. 59, 36-79

Intersystemic Communication within One Jurisdiction: The Case of Common Law and Civil
Law Amalgamating in Canada’ in CyuacHi npobnemu nopieHsIIbHO20 Npago3HaeCcmea
36ipHHMK HaykoBUX npaib, pexa. H0.C. Hlemmryyenko & S.B. Aasyp (Yxkropom & Kwuis:
Bupasuunrso »'oBepaa« 20135), 59-61

‘MixkcCHCTEeMHa KOMYHiKallia B Mexax OZAHiel IOpHcAHKUII: BHImamok i3 3AHTTAM
3MillyBaHHAM 3araAbHoro mpaBa H3 HHBiABHHM y KaHazni’ [mepekaan Vavrincsik
Regina {BaBpiH4ik Perina SlHomriBHa, YxHY}] [2015] 1-4 &
<https://ppke.academia.edu/CVARGA/Papers>
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«CyuacHi Ipo0JieMH MOIPBHSUILHOTO PAaBO3HABCTBAY
VYaxropog, 2015, 6-8 TpaBus

MIZKCUCTEMHA KOMYHIKAIIIS
B MEKAX OJJHIEI FOPUCAUKIII
BUIIAJIOK 13 3JIUTTSM 3MILIYBAHHAIM
3ATAJIBHOI'O TTPABA 13 IUBUIBHUM V KAHAJI

YABA BAPTA

I'nobanizanis KpoKye il HacTymae pi3HOMAHITHHUMH CTEKKaMH. i
Macmradb, sAKMAd MoxHa crocrepirati B Kanami, Mo’kHa
IPOUTIOCTPYBAaTH MYJIbTHKYJIBTYPHHUM Ta MYJbTH(AKTOPIATIbHUM
MOIIYKOM CHIJIBHOTO — JI€Jlb HE KOJIEKTUBHOI'O — PIIICHHS,
3aMICTh 3aCTOCYBaHHS KOCTHUIIII, 1110 O Oa3yBaach CTPOro Ha 3aKOHI.
Ile nepenbavae pO3UYMHEHHS KOJHUCH OJHOPIAHOTO MPABOBOIrO
MIPOIECY Y HOBIM TIOCTa30BaHii Pi3HOPIIHOCTI / TETEPOTC€HHOCTI.
[Mpuanmn Stare decisis wikonm He OyB mpuitHaTUM y KBeOeky,
npu TOMYy, IO KaHAJChKUN TPAaBOBUN PO3BUTOK 3aBXIU OYB
BIIKpUTUM IO 3all03W4eHb, OCOOJMBO 3 aHIJIMCHKOrO Ta
¢dpaHiry3pkoro npasa. Och 4OMy B HbOMY PIJIKO OyJIM CIIPOOH YH-TO
dopmanizyBatu, Y OOMEKUTH CBOi HOPMAaTHUBHI PECypCH.
3a3Buuaii, HaBITb HE IEPIINM KBEOEKCHKHI ITUBUIHBHUM KOJEKC
(1866) ckacyBaB momnepeaHe IMpaBo 1 HE 3a00POHSB 3BEPHEHHS J10
MOTNEpEeAHIX PIIIEHb AK J0 JpKepesa 3akoHy. AOO K, BIH IIEAPO
3QJIUIIMB Yy Jii 3 JI0-KOJEKCOBrO IpaBa HE MNPOCTO MOBTOPEHHS

" Csaba Varga ‘Intersystemic Communication within One Jurisdiction: The Case of
Common Law and Civil Law Amalgamating in Canada’ in Cyuacui npobremu
NOPIBHATIbHO20 npago3Hascmea 30IpHUK HayKOBUX mpais, pen. 0. C. llemmyyenko & 1.
B. Jlazyp (Yxropon & Kwuis: Bunasaunrso "I'oepna" [YxHY] 2015), 9-61 [ISBN: 978-
617-7132-26-3], trans. Vavrincsik Regina / BaBpinuik Perina SlnomiBna [YxxHVY ]
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«CyuacHi Ipo0JieMH MOIPBHSILHOTO PABO3HABCTBAY
VYaxropog, 2015, 6-8 TpaBus

(dbopMyITIOBaHb 3 KOJACKCIB a00 HECYMICHHUX 13 KOJIEKCOM IOJIOKEHD,
B TOMY CEHCi, IO «KOoau(ikaIlis KBEOEKCHKOIO IpaBa 3/1a€ThCS
pajilie HamiB-MIPOI0, XapaKTEPHOIO ISl KOMIPOMICIB». AJIKE CIIiJT
mam’siTaTd, 10 JeMapKaliiHi JiHIT MK «MU» 1 «BOHH» HIKOJM HE
OyJId TUMOBHMMHM JIJIs KaHAJChbKOI Tpaaulii. Tak camo, sSIK HE BIJIOMO
po X0JH1 (hopMajibHI 3alO3UYEHHS, TO M T1 3 HUX, SIKIi BCE-TaKu
MaJld MICIE, HE BBAKAINUCS PAAUKAIBHO UYXKUMHU (3apyOIKHUMU)
3aKOHAMHU, aJIPK€ IIparMaTU4yHO, BOHU MPEACTABISIOTh KUBE IPaBO,
[0 MOXK€ OyTHM KOPUCHUM Yy MPAKTUYHUX IPOIECAX BUPIMICHHS
CyHEPEYOK.

Tak, HIOM 11e OyJI0 BUBYEHE 3 BUPOKIB YcTaHOB ['as, 110 Hapoau
KEPYIOTHCSI SIK TMPaBOM, KOHKPETHUM JUIsi HUX, TaK 1 MpaBOM,
3araJlIbHUM JIJIsl JIIOJICTBA, HOPMAaTWBHI 0a3u, Ha sKi 3a3BUYaid
MOCUJIAIOTHCS Y IOPUJIMYHUX PIIICHHSX, 3BEPTAIOTHCS 10 JOCTATHHO
BIIKPUTOI Ta MIKHApoaHoi ayautopii. HemonmaBHid —aHaumi3
IOpUCTIPYACHIIT BKa3ye HACTyIHI MNPOMNOpIii IUTyBaHb Ha
Bepxosnuii Cya Kanaau.

HA pilICHHS | HA JOKTPUHU
JIOMaIIIHi 367 63
OpHUTaHCHKI 110 29
aMEpPUKaHCHKI 045 24
aBCTpaNiChKI—a31aTChKI 014 09
dpaHITy3bKi 002 07
1HIII 004 02
3apy0ixkHi 175/ 32,3% 71 /53%
3apyoiNCHUX 3A2A710M 36,4%
1 KBebOek

Ha MICIIEBI PIIICHHS 129

Ha (paHITy3bKOr0 aBTOpa 117

Ha PIIICHHS 3aTaJIbHOTO MpaBa 079

Ha MICIIEBOT'O aBTOpa 029

Ha (paHIly3bKe pIIIECHHS 025

Ha aBTOpAa 3arajibHOro Mpasa 013

Ha 3apyOi:KHI pillIeHHS 3arajom 44,64%

HA 3apyOi>KHMX aBTOPIB 3arajaom 81,76%

Ha 3apyoixcui Oxcepena 3azanom | 234 (59,7%)
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«CyuacHi Ipo0JieMH MOIPBHSILHOTO PABO3HABCTBAY
VYaxropog, 2015, 6-8 TpaBus

Bce 11e 03Havae, 110 NOCHIIaHHS Ha 3apyOiKHUX aBTOPIB € OLIbII
yactuMu 1o Bcid Kanaxgi, 1 3HauHo wactimi y KBebeky, HIk
IIOCHJIAHHS HA JOMaAIIIHIX, a BIAIOBIIHO, i Ha MicueBuX. [locmimannas
Ha 3apyO1XKHI1 PIIIEHHS] pOOUTHCS Y OJHINA TPETHHI 1 Y JBOX I’ SITUX
yCIX TOCHWJIaHb BIJAMOBIAHO. 3arajioM, MOCHJIAHHS Ha 3apyOixkHI
Marepianu poouthbcs y 1/3 ta y 3/5 ycix mocunaHb BiamoBigHo. |
HanpuKkiHil, y KBeOeky, yacToTa ocujianb Ha 3apyOikH1 PIIICHHS €
BuIO0 Ha 38,2%, a Ha 3apyODKHUX aBTOpiB — Ha 54,26% HIXK
3ae011bporo y Kanai.

OTxe, HA pIBHI NOMYJISIPHUX BUPa3iB, MU MOXXEMO CIIOCTEpIraTu
YAOCKOHAJICHHS II100aJIbHOTO MOJIIKYJIBTYPATI3MY.

3arajibHe MNpaBO SIK ICTOPUYHE HATPOMAJKEHHS IPELEICHTIB €
IPOLIECONOIIOHUM 3 BU3HAYEHHSIM: «3arajibHe MPaBO € CUCTEMOIO,
10 PO3BUBAETHCS, B TOMY PO3YMIiHHI, 1[0 MOCTIHHO B1I0YyBa€ThC
IPOLIEC PO3BUTKY Ta €KCHO3ullis npaBui». Came TOMY, «IOIIYK
3aKOHY € 3aHAJATO BAXKJIMBHM, JJIS TOTO, 1100 Oyab-sKe MOTEHIlIHHE
30BHIIIHE JKEpeNo Oylo YCYHEHHUM ampiopi. 3aKoH HIKOJIM HeE
JAETHCA OJHO3HAYHO, MOTO 3aBXKJIM MOTPIOHO LIyKaTH, Y 0€3MEXKHO
OpUTIHAJILBHOMY TPOIIECi BUPIIICHHS 1HAUBIIyaAJIbHUX CYNEPEUOK 3a
JOTIOMOTI 010 TpaBay. I1ouyTTsS HE3axHUIEeHOCTI, BiAMOBa Bia OyJb-
SKOTO MOIIYKY 3aKOHY, MParHeHHs 3TOJM Ta Y3aKOHEHHS 3 Oy/Ib-
SIKOTO JiKepesia 3a Oyib-sIKy I[IHY JIOJat0Th JI0 BUIIIECKA3aHOTO, HIOU
MPUTAMAaHHUI CKENTHUIIM3M MOXKHA MOJI0JaTH MPOCYBAaHHAM 3aMiHU
oes3mnertl. 3penToro, CyIs «II0IyBAETHCI 3HAUYHO Oe3MeUHIIIe, SIKIIIO
BIH MO’KE€ TNOKIAJaTUCA Ha 3apyOlKHY HOPUAUYHY IUIICHICTB,
3aMICTh BJIACHUX PECYPCIB, OTPUMAHUX BUKIIOYHO 3 TEKCTY».

[limrcyMoByrOUM, HOBI MHOMYJSAPHI BUpAa3d 1 CHOpaBal 3700yiu
NEPIIICTh, TAKI SIK: PI3HOMAITTS, ILTIOPAIII3M, CHIBIA/IHHS — Y MPaBi
TaKOI0 X MIpOIO, SIK 1 B IHIIUX cPepax. Mu MokeMo OyTH BIIEBHEH],
0 BOHM BHKOHYIOTHCS. 3TIJHO 31 CTAaTUCTUKOIO, HAIPUKIA],
OesreuHe, ImepeadadyBaHe Ta MPOPAXOBAaHE IMBUIBHE MPABO
nepeBaXxae sk y KUIbKOCT1 BUIIAJIKIB, TaK 1 B 4aci, HEOOX1THOMY JIJIst
3aCTOCYBAaHHS CHPaBEJIMBOCTI, TaK caMO SK 1 B IHIIUX pHCAX
BEJIMKOMACIITAOHUX CYJOBHUX MpoIieciB. BUIOBHIIHI Ta JTETKOBaXKHI
MO30BH € OUIBII TUIIOBUMH JUISl AHTJI0-aMEPUKAHCHKOTO CBITY —
nojaHl 4yepe3 1HAWBIyalbHE CYNEPHUIITBO (1HKOJW MpECTaBJICHI
rpynaMi 3a KOJBOPOM IIKIPH, CTaTTIO, KYyJIbTypoio), abo
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VYaxropog, 2015, 6-8 TpaBus

B3a€EMHUMHM aMOIIisIMU, 1110 NOTPEOYIOTh CTPUMaHHSI, a00 3 TTIOMCTH,
a00 mparHeHHsl BUTo/iu abo JIIOB1 IHTEpECH (Harp., pO3JTyUYeHHs, 3a
JicHy ab0 MpUNyIIeHY JUCKPUMIHAIII0, CEKCyalbHI JOMaraHHs,
MEJIMYHE HeI0aJbCTBO, YW BiAMOBIJAJIBHICTH 3a MPOJIYKT TOIIO).
TuM He MeHIl, Bce 1€, Yepe3 CKIQJAHICTh MPOIEAYpU Ta BaPTICTh
MOCJIYr FOPUCTA, JOCTYIMHI TIIbKU JIIOASM CEpPEIHbOr0 Kiacy 3
HaaiiiHuM (iHaHCOBUM TioM. Bce X, KiIbKICTh cyaaiB Ha 100000
HACEJICHHS € TAKOIO:

y Himeuunni | 26
y @panuii 11
y Kanani 08
y AHrJii 01,9

I[Ii pmanl BaxiIuMBI HE TUIBKH IS CTAaTUCTUKH  II[OJO
[paleBlAlITYBaHHs, BOHU CBiA4aTh 0Opo 00CAT (HPaKTUUHOIO
pOOOYOT0 HABAaHTAXKEHHS TAa IHCTUTYILIOHAIBHY 3HAYYIIICTh.

BianoBigHO, Tpaauuis CyAOBUX IMPOLECIB, IO PO3BUHYJACS Y
paHHbO-cydacHOMYy  3arasibHomy  IIpaBi (13  cowiaiabHOIO
BUHATKOBICTIO  CYJIOBHX IOJ1d) TpuBae. buipmr Toro, 3
NOPIBHSUIBHUX YHUCJIOBUX JIAHUX NPO KUIBKOCTI CIpPaB BEPXOBHUX
CYyJIIB Ha PIK —

Kanaga | Bepxosuuii Cyn | 100-150 cnpaB cinyxarTh
®panmis | Kacamiiiamii Cyn | 28000 BupiteHux crpan

— BummBae, mo y 200-250 pa3iB MeHIIE copaB MIOPIYHO
BUpilyeTbcss y Kanaal y MOpIBHSHHI 3 MAacOBUMH KUIBKOCTAMHU

ke

CYJIOYMHCTB Y, Harpukiaa, Opanii.

" For the paper in extenso, see Csaba Varga ‘Meeting Points between the Traditions of
English—American Common Law and Continental-French Civil Law (Developments and
Experience of Postmodernity in Canada)’ Acta Juridica Hungarica 44 (2003) 1-2, 21-44
& <http://www.akademiai.com/doi/pdf/10.1556/AJur.44.2003.1-2.2> / ‘Meeting Points
between the Traditions of English—-American Common Law and Continental-French Civil
Law (Developments and the Experience of Postmodernity in Canada)’ Curentul Juridic
[The Juridical Current Journal, Tirgu-Mures] IX (2011) 1, No. 44, 2447 &
<http://revcurentjur.ro/arhiva/attachments 201101/recjurid111_2F.pdf>
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I'AOBAAISBALIA YEPE3 ITIPABOBI TPAHCPEPHU
MACOBI 1I, KPUTUKA, PO3YAPYBAHHY

‘Jogatvitel, jogatvétel (Fogalmi elemzés napjaink globalista tendenciai ttikrében)’ in Varga
Csaba Jogfilozéfia az ezredforduléon Mintak, kényszerek — multban, jelenben (Budapest:
Szent Istvan Tarsulat 2004), 69-97 [Jogfilozofiak] & ‘Jogi mintaadas egy globalizalédo
korban’ Tarsadalomkutatds 24 (2006) 1, 33-60 &
<http:/ /akademiai.om.hu/content/1787602k25135871 /fulltext.pdf>

‘Reception of Legal Patterns in a Globalising Age’ in Globalization, Law and Economy
Proceedings of the 22nd IVR World Congress, IV, ed. Nicolas Lopez Calera (Stuttgart:
Franz Steiner Verlag 2007), 85-96 [ARSP Beiheft 109] / ‘Transfers of Law: A Conceptual
Analysis’ in Hungary’s Legal Assistance Experiences in the Age of Globalization ed.
Mamoru Sadakata (Nagoya: Nagoya University Graduate School of Law Center for Asian
Legal Exchange 2006), 21-41 / ‘Transfer of Institutional Patterns: World Bank, Ethno-
centrism, and New Challeges: A Case-study in Law’ Central European Political Science
Review 13 (2012), No. 48, 25-60

‘Sur les Transferts juridiques: Une analyse conceptuelle’ [trad. de ’anglais Laélien Buridan]
in Ratio legis — ratio juris |/ Liber amicorum Studia A. Tamas septuagenario dedicata, ed.
Andras Gerencsér & Péter Takacs (Budapest: Szent Istvan Tarsulat 2011), 528-550 [Pro
Publico Bono / Xenia / Bibliotheca Iuridica: Libri Amicorum 39] &
<http:/ /drcsabavarga.wordpress.com/2012/03 /13 /sur-les-transferts-juridiques-2011 />
& in <https://ppke.academia.edu/CVARGA /Papers> / ‘Les Transferts juridiques (Une
analyse conceptuelle)’ Revue libre de Droit [Paris] (2014) in <http://www.revue-libre-de-
droit.fr/articles/CSABA VARGA LES TRANSFERTS JURIDIQUES (UNE ANALYSE
CONCEPTUELLE).pdf>, 98-124

[mep. O. Kpeciu] ITopiensinbHe npaeo3Haecmeo HayKOBO-IpaKTHYHHH ¢GaxoBHH
KYpHaA [Kuis] 2012/1-2, 152-160 &
<https://ppke.academia.edu/CVARGA/Papers>

Tleperoc mpaBa (raobasm3zariusi, OeMCTBUS Macc, KPUTHKa H pasodapoBanue)’ [mep. E.T.
Camoxuna] in Yaba Bapra 3aeadka npasa u npagogozo Mmbluiierus W3o6paHHBIE
npousBenenusi; Coct. u Hayd. pea. M.B. AuronoB (Caukrt-Iletepbypr: U3nareabckuii oM
«Aaedp-IIpecc» 2015), 335-344
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» [TOPIBHAJIBHE IMTPABO3HABCTBO + 2012 « Ne -2

TJIOBAJIIBAIIIA YEPE3 ITPABOBI TPAHCOEPN.
MACOBI JI1I, KPUTUKA, PO3YAPYBAHHA!

Y. BAPTA

00KMOp 10pUdUMHUX HAYK, NO4eCHUIl npoghecop
i oupexmop-3acHo6HUK

(Incmumym ¢hinocoghii npasa

Kamoauuyvkoeo ynieepcumemy Yeopuunu),
nouecHuil npoghecop-0ocaioHux

(Incmumym npaeosux docaioncennv

Axademii nayx Yeopwunu)

€HTpP yBaru Mpu JOCTPKEHH] IOPUAMIHUX HACJI/IKIB TTPABOBUX TpaHC(hepiB

HUHI MEPEeMICTUBCSI Ha TIPABOBY KYJBTYPY sIK 3aci® 3abe3redeHHs TpaBa.

Y gkocti 0co6JMBOI IPOTHBArK 1€ MOKE JOINOMOTTH MOJ0JIATH OIS Ha
IPaBO sIK MPOCTO TEXHIUHIYHE SBUIILE, 10 3abe3redye Habip iIHCTPYMEHTIB, 3HaHb Ta
BMiHb /IJIsI PO3BUTKY [1€BHOI IIPABOBOI KYJBLTYPH.

1. CneniajibHa T€PMIiHOJIOTiS

Y ceoiii opuzinanvuiti pobomi A. Bamcon? ne dae ao0nozo eusnauenis c60z0 Kom-
yenmy <«npasosutl mpancnianmams. Bin npocmo 20860pumo npo seuuje <nepemiu,en-
HA HOPMU> AO0 <MPUBALOB0Z0 MACOBOZO 3ANOSUUCHHSL... HOPM>. FHAUHO NizHiue, Y
610n06i0b Ha KpUmMuKyY, 6in ue demanisye. Humni 6in 6ucioenioe npunyuenns, nauwedmo
i3 Cam020 NOUAMKY OUCBUOHUM € Me, W0 <MPAHCIIAHMOBANA HOPMA MAE THULY GopMY
8 HOBOMY JOMi», i WO <NO3UUAIOMB HOPMY — HE NPOCMO HOPMY 3AKOHY, A U1 HCMUmy-
yii, npasosi konyenmu ma cmpykmypus. Qaxmuuno ix 6iH 3a16U8 AK NPOMINCHULL
BUCHOBOK 6 CBOILL Npaui, w0 <«npaso, K i MexHoI02is, € ni00oM AHOCLK02Z0 00c6idy.
Xoua nebazamo m00eil 3a0ymysanrucy npo Koieco 3 uacy tozo SUHAIeH s, aie 1020
Kopucms € 04esuonolo i 6ci tozo suxopucmogyroms. lax i desiki saxciusi npasosi
HOPMU OYJL0 BUHALLOEHO OKpeMuMu JH00bMU ab0 depicasamil, aie ix uinnicmo 3po3sy-
Minu, i cami Hopmu 6yao npucmocosano 0is nomped bazamvox kpains [1, c. 21, 107;
17, ¢. 2, 18, c. 95-100]. [lepeznsidaiouu enacui 6invw panni mesu w000 CYCniibHOi
inepmuocmi, HuMi 6in CMEepoNCYe, Wo HOPMU, SKi cami co6010 6UOABAIOMbCS OUC-
DYHKUIOHATOHUMU, MONCY D NPOO0BHCYBAMU 3ACMOCOBYBAMUCS OPUCTNAMU, COYIATT-
308aHUMU Y NEBHILL KYAbMYPI, 30AMHUMU Yepe3 THMepnpemaniio Hagims weadexkeam-

! Tlepexnan O. KpeciHa.

2 TIpodecop Anan Batcon (Hap. 1933 p.) — WIOTIAHACLKMIT BUEHUIi-IOpUCT, (daxiBelb 3 PUMCHKOTO
npasa, MOPIiBHSJILHOTO MIPaBO3HABCTBA, iCTOPIil MpaBa. ABTOP CTATTi Ma€ Ha yBa3i HaliBiIOMilly Mpaio
A. Barcona — kHury «[Ipagosi mpancnaanmamu: nioxio 0o nopieHsAbHO20 npasa», OMYOJIKOBaHY Yy
1974 p., pucBsIYeHy acrekTaM B3aEMOJIil MPaBOBUX CUCTEM, 30KpeMa, Ipoliecy peleriii npasa (yci
MPUMITKU TOJOBHOTO pelaKkTopa).

© Y. BAPTA, 2012
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HUL POPMANI3ZM MPAHCPHOPMYBAMU Y CXEMU, WO MONHCYMb NPUUHAMHO QYHKUIOHYBA-
mu Ha NPaxKmuyi.

Jlerpan! Bene nocriiiny 6oporsby Ha aBa (gpontu. Sk kputuk Barcona y cdepi
Teopii, BiH Bi/[9yB OKJINKAHHS TIOTIEPETUTH YCiX PO Te, Mo KoAM(iKaIlii 3araTbHOTO
puUBaTHOTO TipaBa B €Bporeiicbkomy Coi03i uyepes 30aujicenuss MixK pPOMaHO-
TePMAaHCHKUM 1 aHTJIO-aMEePUKaHCHKUM ITPaBOM, sIKi GadaTbest 06’ €HAHUMU B Haii-
6KIOMy Mailby THBOMY, OUiKyBaTH He BapTo. JlerpaH Bike JOCUTD aBHO CXUJISIETh-
Cs1 JI0 IYMKH, 110 TIPABO, SIKE CIPUUMAETHCST SIK HOPMA, SIK TIPOCTO 00’ €KTUBHUI TEKCT,
He MOJKHA 3PO3yMiTH 6€3 TJIMO0KOTO OCSATHEHHS HOTO KYJIbTYPHOT OCHOBH, SIKa HA/IA€
oMY 3HaUYEeHHS Ta CeHCy. [HImmMMu cioBaM#, HOpMa Ta JIOMiHyIo4Ya KyJIbTypa € B3a€-
MO/IOTIOBHIOIOYMMHU aCIIeKTaMU OJ[HOTO $IBUIIA, KOMIIOHEHTH SIKOTO B3a€EMO/IIOTh.
B npurInuti, Ha KOHy ABI IIJIKOM BiAMIHHI 10puduuti MEHmaibHocmi, iKi HEMOKIUBO
MPUBECTH JI0 CIIJIBHOTO 3HAMEHHUKA. TOMY PI3HUINIO ¥ 1X TOXO/PKEHH1 Ta KYJIBTYPHIHT
OCHOBI He MOKHA BU3HAYMTU MUTTEBO BOJBHOBUM PIilllEHHSIM UM Pe30JIolli€0. Yci 11i
BIIMIHHOCTI CJIiji CHPUUMATH K KOHKPETHI YMOBU, TOMY HOBI napamempu, 37aTHI
HO0JIaTH iX a00 3MYCHUTH IX 3MIHUTH XapaKTep CBOTO PO3BUTKY, MOKYTb Jiuiie OyTu
Pe3yJIBTaTOM TPUBAJIOTO ICTOPUYHOTO PO3BUTKY, 110 CTBOPUTH HOBI YMOBH.

JlerpaH cTBep/KYBaB, M0 «HOPMa HIKOJIM MOBHICTIO cebe He MOSICHIOEY, OCKIIbKI
BOHA CaMa € HiYUM iHIINM SIK TOBEPXHEBUM SIBUIIEM, HE MOJKE HIYOTO O3HAYATH OiJIbIITe
3a cebe. I gKIIO MU cipuiiMaTMEMO HOPMHU SIK TakKi, [0 MAIOTh MEBHE 3HAYEHHS, Y
TAaKOMY BUIIAJIKy TpaHCIIAHTAIlis Oyze OGe3HaiiHOI CIIPABOIO i3 CaMOTrO MOYaTKYy.
ITporiec HajlaHHST IEBHOTO 3HAYEHHST TEKCTY, 200 BU3HAYEHHS [[bOTO 3HAYEHHST HA OCHO-
Bi TEKCTY B HOBOMY CEPEOBUII 30BCIM HE 3aBEPIIYETHCS CaMUM aKTOM (hi3UYHOTO
neperecertst (popmu, cuMBOJIY abo TekcTy. SK BiH mmie: «HOpMa, 1o Oysa “ram”...
cama co6oI0 He TepeMintyeTbes “ctoan”s>. Ile Mae o3HauaTy, 1110 Ha KOHY Habarato OiJib-
me. Hemae ceHcy 1mepeHOCHUTH JIMIIe JIHTBICTUYHI 3HAKM, sIKi € HiYuM OiIbIINM HixX
mitepamu. Ko Mu HaMaraeMocst IPUBUTH iX y IHIIIOMY CEpPEIOBUIIl, BOHU HaOyIyTh
HOBUX 3HAY€HD, 110 OY/IyTh OL/IBIIT-MEHIIT He3aIe;KHIMU BiJl THUX, sIKi BOHM MaJIU B CBO€E-
My TIEPBUHHOMY cepefoBuIlli. BimmosigHo, «came 3amo3mueHa ¢dopma CJiiB, OTKe,
HTBU/IKO TPUCTOCYETHCS 3aB/SKN IMAHEHTHIN 1HTErpaTUBHIN 3/aTHOCTI TTPUHMAIOYO1
KYJIBTYpU». Y WIACYMKY — <extra culturam nihil daturs, 10670 HiIIo He MOKe OyTH JaHe
103a KyJIbTypoio |2, ¢. 57-58, 61, 59, 62, 63].

Ha namy aymKy, HpoiJIOCTPyBaTH TaKUH HOBUN HAIPsIM MEBHOIO MipOI0 MOXKe
Taka cxema:

[paBoBUIA NO3MTMBI3M 11010 pO3BNTOK Ta nocTynosa TPaHCLEHAEHTHICTb

[opiBHsNbHE
npaso ==> A.BarcoH ==> 1. JlerpaH ==> TlopiBHSANbHI
MpaBOoBi KyNbTypy

VY 11iit cxeMi HaPSIMOK PyXy OKpecJIeHUI BiJl KIIACUYHOTO «ITOPiBHAJIBHOTO TTpaBay
Ha OCHOBI IOPUIMYHOTO MO3UTUBI3MY 3 MOTO MiJIXOJ0M JI0 ITpaBa Ik HOPMAaTUBHOTO
TEKCTY, i JI0 <IIOPIiBHSUIBHUX IIPABOBUX KYJIBTYP», SIKi Ilepe0ayaioTh, 110 AiliCHe 3Ha-
YeHHS TTPaBa HAJAETHCS MOMY CepeloBUIIEM, sIKe oTo iHTeprperye. TouHilre Kaxy-
4u, 11e MOCJIIOBHICTB, y SKiil BaTcony, 3 fioro padgiHOBaHO MO3UTUBICTCHKOIO OCHO-

I Mpodecop IMbep Jlerpan — BinoMuil GppaHily3bKUil BUEHUII-KOMIIAPATUBICT, creLianizyeTbes y cdepi
MOPIBHSIZILHOTO BUBYEHHS TIPABOBUX KYJIBTYpP CBIiTY. € TUpeKTOpOoM JoKTopaHTypu Ilapn3bpKkoro yHiBep-
curety CopOOHHA 3 MOPIBHSILHUX IIPABOBHX JOCTIIKEHb.
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BOIO, a Takoxk Jlerpany, 3 Horo oOrpyHTYBaHHSIM 0e3YMOBHOCTI PO3PUBY 3 III€IO
CTTQIITTHOTO, BiIBOANTHCS POJIb KaTali3aTopiB. [HaKIe KaKydw, METOIO Ta Pe3yJIbTa-
toM (ycmix y gebarax hic et nunc (TyT i 3apas)) Jlerpana 6ysio Teopetnune Gopmyiio-
BaHHS KOHTP-KOHIIENTyasti3arii (Y1 BiAKMHEHHS 1€l KOHTIENTyali3arii — /0 Kpaio,
11061 BoHa GiJIbIIle He 3aCTOCOBYBAJIACS).

PagukaabHO NPOTU/IEKHA 0 IIMX JABOX HO3uIil, nymka Tio6nepa! Bumaerbes
iJTKOM OOTPYHTOBAHOIO: ijiest «TpaHCIIaHTAllii» i3 il caJiBHUYMM MiATEKCTOM i3
CaMoro 1MoYaTKy BBOJIUTH YCiX B OMaHYy, OCKiJIbKM BOHA /i€ 3a MPUHIIUIIOM «Yce abo
HiYOTO!», B TOI Yac K MOJIii Ha KOHY HEMOKJIMBO TiepeabaunTu. «IIpaBoBi moapas-
HUK... 3211y CKAIOTh €BOJIOIIITHY JUHAMIKY, B SIKill 30BHILIHE 3HAYEHH HOpMU Oy/1e
PEKOHCTpYHOBaHe, a BHYTPIIIHIN KOHTEKCT 3a3HA€ (DyHIAMEHTAJTbHUX 3MiH» [3,
c. 12]. TobTO, «IOAPAZHUKKU» <«3aIyCTATh» IIOCh Take, MO (GaKTUYHO Oijblie He
6yze cBoim ani TyT (y cBiTi 1oHOpPa), aHi Tam (y cBiTi perumienTa). [le o3navae, 10
TPAHCIIAHTAT € YYKOPIAHUM TiJIOM, 110 OyJO BKJIWHEHE y MOTOYHI TPOIecH 3
palioHaJbHUX MOTHMBIB, CIIMPAOUNCh HA WOTO OUIKYBaHY 3/IaTHICTh CTUMYJIOBATH
MiCIleBi CUJIM aKTUBi3yBaTu il Ta peakilii. BiamnosigHo, mpaucnianmam HUHI
1ocTae mepej abCOMOTHO HEOUiKyBaHUM MAlOyTHIM, y sSIKe HEMOXKJIUBO BTPYTHU-
TiCch. TOMY K HOBY CKJIaI0oBY HaGOPy MPABOBUX iIHCTPYMEHTIB HOTO MOKHA 008116+
1O BUKOPUCTOBYBaTH Ta/abo cabomysamu (abo K 3JIOBKUBATH Ta HEPABUJIBHO
3aCTOCOBYBATH) y OY/Ib-sIKUI Cr1ocio.

Tum He MeHIIIe, Bce XK TaKW MPaB/Ia, 110 YePe3 «eBOJIOIINHY IUHAMIKY» BiH BKJIO-
4KB J10 Tpolecy HOBUM (akTop. «/loss» 1meBHOI HOpMU MOKe mepebyBaTH y 1eHTpi
HAIIOTO aHAaJi3y JIUIIe SIKII0 MU OIIHIOEMO TIPOIIEC 13 TEJICOJOTTUHOI TOUKU 30Dy, ajie
e He tak. HaBiTh 32 yMOBH, 1110 B IIpoiieci 6yJ10 BAKOPUCTAHO JIKIIE TaKUil iHCTPY-
MEHT, 9K MPAHCHAAHMAM, MU MAEMO CITPABY He JIUIIE 3 HUM, a 3 TIEBHOIO KYJIBTYPOIO,
sKa Horo CTBOPUJIA.

3 orygny Ha yce BUIe3a3HaueHe MOKHA CKa3aTH, MO MPABUJIBHO iHCTPYMEHT
MOXKe 3aCTOCOBYBAaTH JIUIlle WOTO TepHInil Xa3diH. Tpu AecATUJITTS TOMY aBTOP
BHCJIOBUB JIYMKY, IO T1€ CJIi/T TKOCHh TIOSICHUTH: <TIPABO MOKHA TTOPIBHSATH 3 JTIOJICHKH-
MU TEXHOJOTiIMU. BIIpooB:X ycCi€il icTopil BOHU BUHUKAIOTH Y TIEBHOMY CepeIOBUIII
y BiAnoBigp Ha KOHKpeTHi morpebu. OmHaK, KOJIM BOHM 3 SIBUJIKCH, IX MOYMHAIOTH
BUKOPHUCTOBYBATH TaKOX 11032 IIEPBICHUMU YMOBAMHU 1X BUHUKHEHHS, y PI3HUX KOH-
TeKCTax, K CHIIbHY KyJIBTYPHY CHAAIIIHY JIOJCTBA. A Te 03HAUYaE, MO MPaBO € Bifl-
HOCHO BiJIKPUTHUM €JIEMEHTOM BEJINKOTO MeXHiuH020 HAaGOPY IHCTPYMEHTIB Y CYCIIiJIb-
Homy Gesamtprozess (8ce3azaivHoMy NPOUECT)>.

2. IIpoGemui chepu

A. Konmpacmu

B pesyabrati nignecenna micsst J[pyrol ¢BiTOBOI BifiHM IOYaIy NOUIUPIOBATUCS
pisHi hopmu npaBoBUX TpaHchepiB. TUM He MeHII, 9K y BUTIAJIKY 3 JiepsKaBaMU, 10
noyasii Oy/yBaTh BJIACHI He3aJI€XKHi TIPABOBI CUCTEMU 110 3aKiHYEHHIO KOJIOHIATbHO-
ro HiANOPsA/IKYBaHHs, TaK 1 y BUNa/Ky 3 iHMKUMU adpo-a3iaTCbKUMU Ta JIATUHOAMe-
PUKAHCHKUMHU JIePIKABAMU, 1[0 HAMATATINCS O30y TUCS CIAAININHY, sTKA TaTbMyBaja

! TionTep Tio6Hep (Hap. 1944 p.) — HiMeLbKUIi BYUeHMI, PaxiBellb y raly3sax MOPiBHAIBHOTO NPABO3HAB-
CTBa Ta COLLIOJIOTIT IMpaBa, sSIKUi1 Crieliai3yeThCsl, 30KpeMa, Ha JOCIIiIKEHHI B3a€MO/Iii TPaBOBUX CUCTEM
i € aBTOPOM TeOpii «ITPaBOBUX MOAPA3HIOBAUiB».
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iX PO3BUTOK, HANPsIM TIporpecy OyB CIEpINy 3aJaHuil il TacJOM <EBpoIeisalii»,
moTiM Jegasi Oibliie «BecTepHizallii» Ta Ii3Hillle — «MOJEpPHi3allii», 0JHO3HAYHO
MO3HAYAIOUN KAIMTATICTUYHI €KOHOMIUHI Ta IHCTUTYIIHHI GopMu Ta BiATOBIIHI
mozeni mucyaenns. A ockisbku Papgucpkuit Coio3 cTaB iMIEPCHKUM IIEHTPOM He
Jiiine y BilicbKOBBIH cdepi, a il SIK ekcliaHcuBHA BJIa/Ia, 1110 IparHe rereMoHii, Iomm-
PEHHs O0TO0 BJIa/IN 32 MEKi IIEHTPAJIbHO- Ta CXiJIHOEBPOIIEHCHKOTO PErioHy Ha KpaiHu
«TPETHOTO CBITY» MPAKTUYHO JOPIBHIOBAIO €KCIIOPTY PA/ISTHCHKOT MOJIEJII «COTiai3-
My». Bee 11e 10 TOro, 110 MOALT CBITY Ha JBa MOHOJITHI CHJIOBI GJIOKH MPOTSITOM
XOJIOZHOI BIHHM TAKOK BKJIIOUAB i/I€OJOTTUHUHN TIOJIIJI CBITY HA /[Bl YaCTUHU. Y HAIO-
My ¥ 710Ci 3ai/1e07I0Ti30BAaHOMY CBITi, 1[0 TOYHO XapPaKTEPU3YETHCS HEO-YTOII3MOM
IporpamMu <Kinig icropii» @ykysamu'!, GiabLIICTD 3a11aHOBAHUX IIPABOBUX TpaHCche-
piB MalOThb Ha Me€Ti €KCHOPT HOPM in toto (B IIJIOMY) YU YACTKOBO BUKJIOUHO SIK
IHCTPYMEHT OMOCEPEIKOBAHOTO JOMiIHYBaHHA. OCKUIBKM B I[IJIOMY 1€ MA€ Ha MeTi
TOTaJIbHE BTATHEHHS KOHKPETHUX Jep:KaB (iZeosIoTivHO, TOMITUYHO, €KOHOMITHO,
OpTraHi3alliiftHo) 0 OJIHOTO YK IHIIOTO (KOJUIITHBOTO a60 ICHYI0YOTO) CUJIOBOTO OJIOKY
yepes BIIPOBA/KEHHSI HOTO IMPABOBOIO €TOCY, CBITOIVISIy Ta iHCTUTYIIOHAJi3allii
(3 OHAKOBMMU HOPMaMW Ta IHIIUME CTPYKTYPHUMHU eJleMeHTaM#, ab0 SIKIMMOChH
YUHOM aIalITOBAHUMHU /IO MiCI[€BUX YMOB).

Ha BizMiny Biji CTOJITH 1/1€07I0TIYHOT HE3aIIKaBAEeHOCTI (Bif] PelernIlii pUMChKOTO
paBa, Kpi3b SMOHCHKY MPABOBY MOJIEPHI3AINIO Ta TYPEIbKY CEKYJIIPU30BaHy KOIM-
(dikarito 1o «banTasiiinoro npasa» llusinbHoro xomexcy Ediomii, npuiinsaToro
1960 p.), ko1 pepopM TparHyIM TOCATTH MIJIIXOM TPUHHATTS MIEBHUX HOPM Iiepe-
Ba)kHO 0e3 izeosoriunoro migarekcty [4; 19], mpoTsirom ocTaHHIX ACATUIITH OiJib-
HTiCTh MPaBOBUX PehOpPM Ha OCHOBI 30BHITIHIX MOJIeJIEl Haue YIIPaBJISIEThCS SKUMOCh
toramizylounm Gesamiplan (scesanvium nianom), TPOMITOBXYIOTHCS 3 «MicioHep-
CHKOIO 3apPO3YMITICTIO> [J] SIK MUBLII3YIOUl 3yCHIIISI B KOHTEKCTI HOBOI i/1€0J10rii.
Came Tak icTOpist MpaBa Biji 3BUYAHOTO OTIMCY HOPM Y MUHYJIOMY HUHI TTPUHATILIA /10
MOBTOPHOTO 3aCTOCYBaHHsI BCe3araJlbHUX MOjIeJeil 3 OpYTaAIbHOIO0 METOIO a/IallTyBaTH
y KpalHax TPeTbOTO CBITY Iy colliayibHy (hisocodito, BKIYAIOUN MOTJISIH, KOHIIETI-
TyasbHi Mozesi Ta iHcrtuTyiiil. (CydacHy aMepuKaHChKY IPAKTHKY 4acTo 300paxKy-
I0Th SIK HAUTIPITy cepe/l TAaKUX TPOIECiB, OCKLIBKN BOHA 30BCIM He 3BepTa€ yBary Ha
Te, HACKIJIBKY HACIIPAB/Il 1/1€0JIOTTUYHUM € MIPOIOHYBATU TaKy BiIIPABHY TOUKY, IIPe/i-
CTaBJISTIOYN TIPUNHSTTST aMEPUKAHCHKIUX (hOPM SIK TTaHaIero, 3a0yBalodu Ipo TPYTHO-
1l Ta TIeBHI MTePENTKON TIPU Peasrisallii OCTaHHIX Ha npakTuili [6]).

b. Kpumuxa

SlckpaBUM TIPUKJIAIOM MOKe OyTH Te, IK aMepUKaHChKIiT pyx «IIpaBo ta po3Bu-
TOK» HaMaraBCsl yepe3 MaciITabHUil TPOEKT, SIKUI Tak 1 He BAATOCS peai3yBaTH,
[EPETBOPUTH BEJNYE3HUN JIATHHOAMEPUKAHCHKIIT CYOKOHTHHEHT Ha MaJIeHbKY
korrito [liBaiunOi AMepukn. Ty erKicTb, 3 TKOI0 eKCITOPTEPH MTPE3eHTYBAJIN BJACHUI
YCTPill IK BUKJIIOYHO BapPTICHY Ta KUTTECIPOMOKHY MOJIeJIb 1IMBiJIi3allil /151 BCbOTO
JIIOJICTBA, 3aPa3 3acyy:KeHo KpUTUKYIOTh. Hemae skoHMX cyMHIBIB, 110 32 yCIM IIUM
MPOCJIiyBaJIO BeJMYe3He PO3YapyBaHHS TP KATIOTIIHUX pe3ysbTatax. OcKiabku
HUHI aMePUKAHChKY MPit0 0e3CTOPOHHBO PO3TJISIHYTO, PO3ASTHEHO i MEPEOIIiHEHO,
ny6JriKa TIOYMHAE PO3YMITH XapaKTep MPUMITUBHOTO MEXaHIYHOTO CBITOTJISILY, IO

1U ®pencic Mommpo Pykysama (Hap. 1952 p.) — aMepUKaHCHbKUI BYEHMII — IOJITOJIOr Ta €KOHOMICT.
Moro HaiiBigoMillIo0 npaiieio, Ha sIKy TTOCUJIAEThCSI aBTOp CTaTTi, € KHUra «KiHeup icTopii Ta ocraHHS
moanHa» (1992 p.), mpucssiueHa, 30KpemMa, HacJlikaM TIOIUPEHHS y CBITi JTibepaabHUX ineit.
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JIEKUTD B 11 OCHOBI, B paMKax $IKOTO IIPaBO Ta IIPaBOBi HOPMU € aBTOHOMHUM KOH-
CTPYKTOPOM, & OT3Ke IX MOJKHA TPAHCIIAHTYBATH; OLJIBII TOTO, aHAII3 TAKOK MTOKA3YE,
0 «XKOJ[HA 1HIIA Jlep:KaBa He BUKOPUCTOBYE IOPUCTIB Ta MPABOBI iHCTUTYIIII Tak
AKTUBHO 1 €KCITAHCUBHO», OCKIJTbKHN «(haKTUYHO B JKOJHIN KPaiHi Cy/I0BI MpoIlecu He
€ THCTPYMEHTOM cycHinbHuX Tpanchopmailiit». Ile osdnavae, mo Crosydeni [ltatu
AMepuKH «€ Mailke YHIKQTBHUMU B TOMY, SIKOIO MipOIO BOHM IOPYYaiOTh 3araJbHUIM
MIPaBOTBOPYMIT TIPOTIEC... cyaams». AOo, mpocrime kakyuu, nomitudare xkuttss CITA
CTIOBHEHE 3ariepedenist (TlepeMora 3aBK/1 Ta Oy/Ib-sIKOIO I[IHOI0) peaibHUX MpodIeM
Ta IX BUPIilIeHHs. Y CBIiTJI «HeGakaHHsI aMePUKAHCHKUX MOJITUKIB IPUIIMATH PillleH-
H$I, 1[0 MOKYTH KOIITYBAaTH iM TOJIOCIB», 1151 OCOOMUBICTD, 1110 GOPMYE HETaTUBHUIL
GaJtaHC TIPOTUBAT, TTOSICHIOE, HATIPUKJIA/L, TPUYUHY TOTO, YOMY «CaMe CY/IH... BUKOHY-
I0Th POJIb 3aXUCHUKA MEHIIOCTI Bijl MOIiTHYHOI OijbiocTi». BHacaizok Toro, 1o Bee
1€ CKJIa/1a€ KOHKPETHE iICTOPUYHO chopMOBaHe cepeloBUllle, «<YMHHUKH, 10 € B HOTO
OCHOBI,... He MOKHA Bi/ITBOPUTH B iHIIIOMY MicIti» [7, ¢. 782—-784].

Kpim Toro, nosza mumu pakramu mporoHyBasiacs ieBHa MOJIesTb KyJabTypu. BoHa 3
caMoro 1oYaTKy Mo3uIlioHyBasacs sIK BUIA 3a 1HIII, TNXaTa 32 CBOEI0 MEHTAJIbHICTIO,
CXHJIbHA 1IepebibITyBaTH BJIACHI IlepeBaru Ta BUroau. Tomy He BUIIQJKOBO, IO iHi-
iaTUBY TIOCTAYaTH MOJIETb KyJIBTYPHU 3aCy/IUJIN SIK TaKy, 1110 MA€ HA yBa3i «IIpuBiJie-
HOBAHUI CTATYC» 31 «IITYYHO C(hOPMOBAHUM MPUBIJICHOBAHUM JIOCTYTIOM /IO BJIAIN»,
Pa3oM i3 «IIPUXOBAHOIO IIEPEBArOI0 CBOTO “PO3BUTKY” HaJl 3apyOisKHIM “HEI0PO3BU-
HeHUM” JIOCBIIOM», TIPH SIKOMY OJTHUM 3 TOJIOBHUX YNHHUKIB OYJI0 «HE3HAHHS MicIle-
BOI KYyJIBTYPU Ta CYCIJIbCTBa». 3GBUHYBAaueHHsI CTa€ Ie Ba)KUYUM uepes3 Te, L0 Iie
HeBIrIacTBO 0yJ10 6e3BiMOBITATbHIM Ta IIMHIYHUM, BiZI3HAYEHIM 3 CAMOTO TI0YaTKYy
«BIJIHOCHUM IMYHITETOM» IIOI0 IPAKTUYHUX pe3yJbraTiB [8, c. 555].

A Tomy ocrarounuii Gasanc Moxke OyTu pyiHIBHUM. BifmoBinHO, «pyx mpaBa Ta
PO3BUTKY OYyB 3HAYHUM YMHOM HEIPABUJIBHO CIIPSIMOBAHUM.... O€3Pe3yJIbTaTHUM, a
MOXKe HaBiThb MIKIJIMBUM SK TEXHIYHA JONIOMOTra, Ta JAPYTOPSAHUM Y HAYKOBOMY
maHi» |9, c. 18]. OTixe, micas KOMIJIEKCHOI CYCHITbHOI Ta TIOJMITUYHOI OTIIHKA 1[HOTO
IIPOLIECY 3AIMIIAETHCS 1AM 'SITh IIPO KOJIUIIHE I1i/IKOPEHHS Yepe3 eKCILIyaTaTOPChKi
TOPTOBEJIbHI BiTHOCMHU Ta 3aXOTJieHHsd 3eMesib («KojoHianpHi cuim Hamarajamncs
3HUIUATU KYJBTYPHI MOJIeJ TPAAUIIHHUX CYCIIJIBCTB 3HAYHOIO MipOI0 TOMY, HIO
GIJIBIIICTD iX OCHOBHMX (DYHKIII# He JaBajii MPUOIYHUKAM TPAJAWIIN MiMOPSIKOBY-
BaTHUCh COIAJIbHUM, €KOJIOTIYHUM Ta [yXOBHUM iMIlepaTUBaM KOPOTKOCTPOKOBUX
eKOHOMIUHHUX T[LJIei KOJOHIaIbHOT eKOHOMIKI..., MOJIOb OyJia T030aBJieHa TpaIniliii-
HOTO 3HAHHS, SIKE OJHE MOTJIO 3POOUTH 3 HUX MTOBHOTIPABHUX YJIEHIB iX CYCITiITbCTBY
[10, c. 285]) Ta posymiHHS TOTO, IO KOJOHIaTbHA €110Xa, MOKJINBO, He CKiHUMJIACH,
OCKIJIBKY CyYacHi IOPUINYHI MOAEPHICTH MOKYTh OYTH TAaKMMU CAMUMU FOPU/IYHN-
MU <«TOPTOBUMH areHTaMu», siki, mounHatoun 3 XVII ct., Goposucs 3a mpuOyTOK
TOPTOBEJIbHUX KoMTaHin [11].

B. Anvmepnamusu

Bce 11€ 03Havag, 1110 TUTAHHS MTOCTYIIOBO MiIIHMAETHCS JI0 PIBHS COIIAIBHOI 1TOJIi-
TUKH, aKIEHTYIOYM yBary Ha IPUPOJI Tobasisalii. 3pemTo, Yyu MI MOBOAUMOCS
CaMO3aKOXaHO, HaB sI3yI0UN BJIACHI TPAMIIIT 1HITMM, Yl MU MOKEMO Ge3 JIyMKH PO
cebe miaTpumaT Oyab-sIKi 3apyOisKHI HAPOAHM, JOTIOMAraloun iM 3HAWTHU BJIACHUIA
HIJISIX ONTUMATBHOTO Po3BUTKY? Harl inTepec 3yMoBJieHN T 3BUYAalHUM €T0iCTUYHUM
HparteHHsaM OiIbiol Biaayu 4 OasKaHHIM JOIMOMOITH? 3PEIITOI0, SKUM MOJEJIsSIM
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MU HAJAEMO TIepeBary: MaliCTepHOCTI TIITHO3Y IUPKaya YU CMUPEHHOCTI Caj[iBHUKA,
1[0 3aBXK/IH Ja€ papy BCbomy? Moske OyTH HeJErko MPOTHCTOSATH CIOKYCI TepIol
MOJI€eJIi, TIPOTE JIWIIE TOM IIJISAX, 1[0 BKa3y€ Ha YPOKH i3 JOCBiLy, MOxe OyTH yCITiii-
HUM TIPOTATOM TPUBAJIOTO Yacy.

SIK mpuKIaZ MOKHA HABECTH JIEKIIbKA TUJIEM HAIIIOTO Yacy, 1o OyJIu BHOKPEMJIe-
Hi CeitoBuMm bankom. Moske Tak cTaTucs, 10 BEPXOBEHCTBO TIPaBa, 3aCHOBaHe Ha
IpaBax JIOJWHY, siKe € 3aranbHoBusHanuM y Crionydenux [Itarax, jsuiie gecrabisi-
3y€ CyCIIbCTBO, IKOMY Opakye pecypcis. Ao inmmii npukian. Yepes 6pak BUMOrH
KYJIBTYPH 11[0/I0 TIePETBOPEHHS TIpaBa 3 iMIepaTUBHOTO iHCTPYMEHTY IIPSIMOTO BTPY-
YaHHS JIEP;KaBU HAa HEUTPAIbHUN IMOCEPEHUK MiK PIBHUMHU CTOPOHAMM JIiJIOBE
JKUTTSI MOJKE CTIHKO BiJIKMIaTH HaBITh HAlIMeHIIIi cripobu pechopMyBaTH cTape MpaBo
(abo B3araji s3avimaty IpaBo). 3aXiAHWII ieas mpaBa MOKe BUSABUTHCS He(EKTHB-
HUM 4Yepe3 3aJIeKHICTh Bijl BUMAJAKOBUX ICTOPUYHUX OCOOJIMBOCTEH, MOIHO Oyjie
BCTAHOBJICHO, IO 3aMPOBA/KEHHS PUHKOBOI €KOHOMIKM MO)Ke KOH(IIKTyBaTt 3
JIEeMOKPATHU3aIli€10, OCKIJIbKM BOHO MO3K€ PO3/IIJINTH CYCIIJIbCTBO, HAJIAI0UX IIepeBary
MeHIIMHAM, SKi 3BUK/IU PoouTH GisHec 3a OyAb-SKUX YMOB, a00 Yepes Te, 0 JeMO-
Kparist MOKe JlysKe CIPHUSITA KOPYIIIii, 800 TOMY II0 3aMiCTh SIKOTOCh KOHKPETHOTO
BEPXOBEHCTBA TpaBa (BOHO € HEBM3HAYEHUM Ta 3allJIyTAaHUM) MOKHA ITOCTABUTH
repesi coOOTO JIMIIEe YaCTKOBI I1iJTi, HATA/IYIOYN TIPU I[HOMY HaM PO MoTpedy mpoTu-
CTOSTU HaB'A3YBAHHIO BCEOXOILIIOIOUMX IHIMATUB, SIKi B TPUBAJTIN TMEPCIEKTUBI
000B’sI3K0BO MiipBYTh cTabimbHuil po3suTok [12; 20; 21; 22; 23].

Takum uuHOM, BKe Bifi0yJIacst KOHIENTyaJbHA 3MiHA — TIPOMOHYETHCS, HAIIPH-
KJIaJ[, TIOCTYIIOBUH TIPOTPeC Yepe3 BPiBHOBAsKEHHsI OPaKy I1i10i HU3KK BCEOXOILIION0-
IIX HOPMATUBHO-IIPABOBUX MACHUBIB, sIKi MOKHA OYJI0 O TPAHCILIAHTYBATH, CYBOPUM
KPUMiHAJIBHUM MPABOM Ta MOCJA0JIEHHIM HATOJOCY Ha TPOMAJITHCHKUX CBOOO/IAX,
ab0 mojIoIaTi MeKi cTaporo (COmiaTiCTHYHOTO) TIpaBa y KiJibKa eTalliB, HOYNHAIOYH 3
6a30BUX, pyAUMEHTApHUX Ta (hyHIAMEHTATBHUX OCHOB, HAIIPUKJIA, TIPaBa BIaCHOC-
Ti, JOTOBIPHOTO Ta HiJIITPUEMHUIILKOTO MIPaBa, a MoTiM (IicJig TOro, SIK BOHU BKOpe-
HATHCS) BAOCKOHAJIUTHU [IPABOBE PEryJIIOBaHHS iX COLIaJbHUX, €KOJOTIYHUX, aHTH-
MOHOTIOJIBHUX Ta iHINMUX HACHiAKIB [13; 24].

3. BucHoBku

TakuM ymHOM, MM IIHNIJIM [0 TMPAKTUYHOI 1JIOCTpallil HANIMX TEOPETHIHUX
BUCHOBKIB: 320X0UyBaTH JIUIIle CAMOCTIHHUI PO3BUTOK KyJAbTYpH. OCKIJIIBKH CITO-
cTepirad, sIKIO cHpuiiMae o6uBa HANpPsIMU, MOKe 3HaTH (i TaKOK eMITiPUYHO
y3araJbHUTH), 1[0 HebaraTo 3aKOHIB PO3pOOJIAIOTH, I[e MEHIIe Peali3yioTh, i
MaiiKe JKOJIeH i3 HUX He CIIOHYKAE /10 BCTAHOBJIEHOI TIOBE/[IHKH, OCKIJIbKH PO3p00-
HUKW CXWJIbHI JI0 OMHI€] i3 TPhOX KOHTPHPOAYKTUBHUX CTpaTeriii: popmyBaHHS
3aKOHIB K KOMIIPOMICHOTO Pe3yJIbTaTy TOPTiB MiXK iHTepecaMmu TPYIl, 3aCTOCOBY-
BaHHST KPUMIHAJIBHOTO 3aKOHY 3 METOTO JIIKBI/IaIlil MeBHOT MPOGIEMU, KO IOBaHHS
3apy6iskHOTO 3aKOHY. /It BUpineHHs mpobieMu 3apyOiskHi KOHCYJIBTaHTH MAOTh
OyTv He HOPMOTBOPIAMHM, a MOMIYHUKAMU MiCIIeBUX HOPMOTBOPIIIB y PO3BUTKY
BJIACHOTO HOPMOTBOPYOTO TMOTEHINaxy. AJKe, 3PENiTon, /0JsI MOJAEPHI3YIUYNX
pedopM 3aj1eKUTh Biji BOJII TIEBHOI cuCcTeMU. BisibIll TOTO, cepeloBUIlle OCTAHHbBOI
MO’Ke BU3HAUUTH HaaJi 10110 1paBa [ 14; 25; 26; 27]. CaMe 1151 yMKa MOJKe J10110-
MOTTU OKDPECJUTH HalpPSIMH, IMKOJW Ta TeMaTHU4Hi iHTepecH, B paMKaX SKUX Y
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MafOyTHbOMY MOJKYTh PO3BUBATUCS ICTOPUKO-TIOPIBHSAJIbHI Ta TEOPETHYHI J1OCJi-
mxenns [15; 28; 29].

«Tomy Kpaille croyarky i3HATHUCS TPO MOTPeOU TPYHTY Ta KUBI 0OCTaBUHH, a
MOTIM MOKHA KJIMKATH cajliBHUKay [16].

10.
11.

12.

13.

17.

18.
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Bapra Y. Io6anizanis yepe3 npasosi Tpancdepu. Macosi 1ii, KpuTHKA, po34apyBaHHs

Anomauin. B eroxy riobamizanii penenitisi 3apy0ixkHUX HOPMATUBHO-TIPABOBUX aKTiB CTaja
MOILIMPEHUM SIBUILIEM, B TOH Yac sIK HayKOBa po3po0Ka MUTaHHS MPAaBOBUX HACIIAKIB LIbOTO MPO-
1ecy Jiefb BCTUTA€E 3a ocTaHHIM. HaliBaxkimBo10 MOTpedoIo € Moa0IaHHs TTPaBOBOTO MO3UTUBI3-
My, III0 BU3HAYAE TIPABO SIK MIPUNHATY HOpMY Yepe3 BU3HAHHSI CepelOBUIIA iHTepIIpeTaIlii mpasa
Ta BCi€l MPpaBOBOI KYJBTYpPU B OCHOBI MpaBa. 3Ba)kalouu Ha BIIEPTE CAaMOCTBEPIXKEHHSI iHTepeciB
Ha (oHi bOTO, MUTAHHS TIOJISITAE B TOMY, YU MU IMOBOIMMOCST cCaM03aK0XaHO, HaB sI3ylouU Biac-
Hi Tpaaullii iHITUM, Y1 MU MOXEMO JOMOMOTTH UyXiit KyJIbTypi 3HANWTH BIACHUI LUISIX 1O OMNTU-
MaJIbHOTO PO3BUTKY? SKMM MOJEIsIM MU HaJaEMO TepeBary: MaicTepHOCTI TITHO3y LiUpKavya 4
CMUPEHHOCTI caiBHUKA, IKUii O0e3repepBHO Aa€ Bchomy pany? J1oJiss MoaepHi3ylounX MpaBoBUX
pedopM 3pelITor0 3aJIeXKUTh Bl BUOOPY, SIKUW poOUTH BiAmoBinHa cucrtema. ToMmy Kpallle Crio-
YaTKYy Jdi3HATUCS OCOOJMBOCTI IPYHTY Ta XUBi 00CTaBUHMU, a BXE MOTIM KJIMKATU CaliBHUKA.

Karouoei caosa: ipaBoBUil pO3BUTOK, MOJEPHI3allisl TTpaBa, peLielliisl paBa, MpaBOBUIi TJ10-
Oasti3M, NMpaBoBU iMIIepiani3M, MpaBo sIK HOpMa, MPaBo SIK KyJabTypa.

Bapra Y. I'no6aau3auus yepe3 npaBoBbie TpaHcdepbl. MaccoBble AeiiCTBUSA, KPUTHKA, pa3oya-
poBanue

Annomayus. B 310Xy rnobanmnzanuu pereniys 3apyoeskHbIX HOpMaTUBHO-TTPABOBBIX aKTOB
cTaJia paclipoCTpaHEHHBIM SIBIEHHEM, B TO BpeMsI KaK HaydHasi pa3paboTKa BOIIPOCOB MTPaBOBBIX
MOCJISICTBUIA ATOTO Mpollecca eaBa ycreBaeT 3a MociIeTHUM. BaxkHoil He0OXOIMMOCThIO SIBJISI-
eTCsl TPEeOoJ0JIeHUE IPAaBOBOr0 MO3UTHBM3MA, KOTOPBIA OINpeaeseT MpaBoO KaK MPUHATYIO
HOpMY uepe3 IMpU3HaHUEe CPelbl MHTEPIIPeTally MpaBa U BCeil MPaBOBOI KYJIBTYPhl B OCHOBE
MpaBa. YUYUTHIBasI YIIOPHOE CAMOYTBEPKIECHNE NUHTEPECOB Ha (POHE 3TOTO, BOIIPOC 3aKII0YAETCS
B TOM, BeleM JIM MBI ce0sl CaMOBIIOOJIEHHO, HaBSI3bIBasi COOCTBEHHbBIE TPAIMIIUU IPYTUM,
MOKeM JIM MBI TTOMOYb YYXKO KyJIbType HAaliTU COOCTBEHHBIN IyTh K ONMTUMaJIbHOMY pa3BU-
tro? KakuM MoessiM MBI OTIaeM IPeAnoYTeHre: MacTepCTBa TMITHO3a [IUpKaJya WM CMUAPEH-
HOCTM CaJlOBHUKA, KOTOpbIM HemnmpepblBHO gaer BceM coBeT? Cynbda MOIEpHU3UPYIOLIUX
MPaBOBbIX peOPM B KOHEUHOM MUTOIe 3aBUCUT OT BbIOOPA, KOTOPDIA JeJIaeT COOTBETCTBYOIIAs
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160

cucreMa. [loatomy syuiie cHayana y3HaTb OCOOEHHOCTU TMOYBBI U XUBbIE 00CTOSITETbCTBA, a
TOTOM 3BaTh CaJIOBHUKA.

Karouesnie caosa: ipaBoBOe pa3BUTHE, MOAEPHU3AIIMS TpaBa, peleMIns MpaBa, MPaBOBOIt
100aIM3M, MPaBOBOY MMITEPUATNA3M, TIPABO KaK HOpMa, MPaBoO KaK KyJIbTypa.

Varga Cs. Globalisation Through Legal Transfers. Mass Action, Criticism, Disillusionment

Summary. In the age of globalisation, the issue of legal effects ending in the reception of
complete texts has become a widespread phenomenon while its scholarly elaboration hardly keeps
pace with this. Its most significant feature is the need of transcending legal positivism identifying
law as an enacted rule through acknowledging the law’s interpretative medium and the entire legal
culture behind law. With regard to the obstinate self-assertion of interests in the background, the
question itself is wether can we act narcissistically, inflicting our traditions on others, or can we help
any alien culture to find its own way to optimum improvement? Which pattern do we prefer from
among the stunt of will transference by a circus showman or a gardener’s humility attending all
round at all times? Ultimately the destiny of the modernising reform is up to the selective force of
the targeted system, determining the law’s eventual fate. Therefore it is better to find out first what
the soil and its living milieu need, and the gardener may also come afterwards.

Key words: development, modernisation and reception of law, legal globalism and imperialism,
law as rule and as culture.
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NMPABOBA JOKTPUHA:
METOAOJ10IN A TAOHTO//10IIA

Y. BAPTA

AOKTOpP Hayk, npodecop,

HayKOBUI pafHUK IHCTUTYTY NpPaBoBMUX
Aocnig>KeHb YTOpCbKOi akaZeMii Hayk,
AMpekTop IHCTUTYTY (hinocoii npasa
KaTonnubKoro yHiBepcuTe Ty YropLyHu

1. NpaBoBa JOKTpPUHA
Y HayKOBO-TEOPETUYHI NepcrneKTuBi

[ OKTpUHanbHe TNyMayeHHA HOPM
M paBa € He HayKOBMM HanpsamoM, a rnes-
HOI0 MIpOIO MOLUYKOM, i pe3ynbTatoM Ta-
KOTro MOLwyKy € (OpPMY/IlOBaHHA B/iacHe
LOOKTPUHMN.

HaBpsg UM MOXKHa 3HalTK GinblU BK-
MOTIMBE MPOronoLeHHs pisHnXx MOXKIA
BAX nposBiB npasa, HiX Te, WO 3po6/ieHe

3 ypaxyBaHHfM pi3HOMaHITTA «MOBMU
[npaBa». BignosigHO, 3 04HOro 6OKy, €
npaso, a 3 APYroro —3acTocyBaHHA npa-
Ba. | MDK HMMMW 3HaxoAuUTbCA [LOKTPU-
Ha/lbHe T/lyMayeHHA HOpM rpasa Ta rpu-
cnpyfeHuia 3 ix BigNoBiAHUMWU MOBaMu
(1). IHWYMK cnoBamun, MM MaeMO Mpaso B
KHMrax, Martepian KHUI i3 HOpMa-
TUBHICTIO, WO BUMNMBAE 3 NOro AiACHOI
no3uTmBaLii, i MM TaKOXX Maemo Mpaso y
LT, WO CcKnafaeTbca 3 cepil y3arasbHeHb
Ha OCHOBI KOJIMLWIHBLOIO Y BUINALI aKkTy-
a/IbHUX pilleHb 418 NepeTBOPEeHHS No3u-
TUBHUX NPaBuU/ Ha MNPaKTUYHY peasb-
HICTb y MeXax CoLia/ibHOro po3yMiHHSA
OCTaTOYHOT NMPUMYCOBOT CUNN 3aKOHY B
cycninbCTBi. OCTaHHIA AK BTINIEHHS
0YiKYBaHOro, Takum YMHOM, TaKOX € pe-
TeNbHICTIO, TOAI SIK BiH MPOAOBXYE npej-
ICTaBNATN CBOEPIAHY HOPMATMBHICTb, a
TaKOoX 34aTHWUIA CTBOPIOBATM HOPMATUBHI

ethekTn nobiyHO. Y ranysi npasa, Noriy-
HO KaXXyuu, MiX i Haf LM Hemae Hivoro
iHWOro, HXX npocTto cnoea (cnosa-fif),
AKI BUKOPUCTOBYIOTbCA, W06 npeacTas-
NATU Ta KepyBaTW HMMMW B AUCKYpPCi Mo-
BOMKEHHS 3 HMMMK Ta iX 06pPOO6KM, LIO
(hopMye MeTacuCTEMY LUIAXOM TX Mepe-
(hopMyntOBaHHA Ha BULLOMY CUCTEMHO-
My piBHi. Hacnpasfi cama meTa rnpose-
[EeHHA LbOro AUCKYpCYy Mnonsirae came B
il meTacmucTemi: BUSBUTKU i CTBOPUTU —
B MeXax AorMaTm4yHoro nigxogy —3micr,
Lo, K BBXKAETbCA, NPUXOBaHWI 3a aB-
TOPUTETHO BUSIBNEHUMU HOMiHaNbHUMU
(hopmamu npasa; 3MICT, AKUIA MOXe ByTu
BUT/TYMaYeHO AK OpraHi3oBaHy y3rogxe-
HY CUCTEMY 3 [OMOMOrOH iHCTPYMEHTIB
NIHTBICTMYHO-NOrYHOro aHanisy. Metoto
TaKoi KOHLEHTpaLiT Ha CTBOPEHHI psay
HayKOBMX MOBTOPHUX MNOJaHb € BU3Ha-
UEHHS «CYTTEBUX» KOpensuiin y cnosec-
HWUX NposiBax BNaAu npa.a 3i CBOIM (heHo-
MeHa/IbHUM BUPAXKEHHSAM.

Baxnneo po3ymiTu, WO npaso i loro
3aCTOCYBaHHA TYT PO3yMilOTbCA AK [Ba
Pi3Hi KOMMOHEHTW, SIKi AOMOBHIOKOTL ab0
KOHKYPYIOTb OfIMH 3 04HUM. BignosigHo,
Ui ABa KOMMOHEHTM MOBWHHI OYyTK
[AOCNIMKEHI 9K YaCTUHWN €AMHOT Ta iHTer-
poBaHoTl cucTemu.

Bce Ue 03Havae, WO AOKTPUHA/bHE
TNYMaYeHHA HOPM MpaBa TeX €, Ha
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BigMiHY Bif HafeXXHOT akagemidHoil che-
pu, BNacHe NpakTU4HOLO gieto. Lle yactu-
Ha, PO3LUMPEHHS, 3aBepLUeHHs, i 36i/b-
LWEHHA NpPaKTUKWU, SiKa Ppo3rnsjae
LWITYYHO — He3aNexHo Bif NeBHOT TeKC-
TOBOT (hOpPMUY, MPaBO AK BTI/IEHHA Camoro
npa.a, BUK/MKakoumM BCi NpaBosi (ius) ac-
MeKTW 3 BUKIALEHOrO Y TEKCTi 3aKOHY
(lex), TMm camum posrnasgatym  oc-
TaHHIN AK BiAMNpaBHY TOYKY BCiX MOYM-
HaHb | TEOPETMYHMX pPO3pP06OK, TO6TO
BCiX pe(IeKCUBHUX [IHTENEKTYanbHUX
NposBIiB Y 3aKOHI. YCBiJOM/OKOYM MO-
MWNKOBUIA XapakTep OyAb-AKOi TeKCTo-
BOI (hOpMM, MpaBO3HaBLi HamaralTbCs
pPoOUTU MOBHO-NOTiYHI Mpoekuii (pasom
i3 CUCTEMHOIO iHTepnpeTauieto) Ha Taki
TEKCTW, | TUM CAMUM BOHW HEMMUHYYE Ta-
KOX MPOBOAATb TX KPUTUYHWIA aHanis,
NiABULLYIOTb YITKICTb BHYTPILLHIX nepe-
[LyMOB, BUPILWIYIOTb MPUXOBaHI cynepeuy-
HOCTI, 3aMOBHIOKOTb OYEBMAHI Nporanun-
HW i po3WMnpPOBYOThL 3HaUYeHHA (abo y
BY3bKOMY CeHCi AatoTb npodeciiiHe Tny-
MaueHH#) IXHIX TepMiHIB i NOHATL pa3oMm
3 EAVHOIO NOTIKOK, a NOTIM CTBOPHOOTH
KOFepeHTHY JIOFiYHY CUCTEMY Ha OCHOBI,
i AK KiHUEeBWI pe3ynbTaT BCiX 3a3Hauye-
HUX BMLLE MpoueciB, BOHM BidirpatoThb
pofib Y PO3BUTKY MpaBa, B IOr0 CBOEYAC-
HOMY 3aBepLLEeHHI.

BifNbWwicTb HawMx BeNMKUX onepa-
TUBHUX CUCTeM (Hawi 3aBoAM, MOCTH,
rigpoenekTpocTaHUii, AK i nawi Komn’to-
TEPHi MOTYXXHOCTI) KO/MUCb 6ynu pos-
pobeHi HayKOBUMW TafiaHTamu, TUM He
MeHLLe, MoB’A3aHi 3 HUMK pe3ynbTaTn He
€ NpPeaMeTOM HaykKu, a B Kpawomy Bu-
nagkKy MalTb CYTO MpakTU4yHe 3acTocy-
BaHHA, WO BWHWKAE BHacnigok o6%en-
HaHHS HayKM | [OesiKUX pe3ynbTarTis
IHWKX (OpPM /I0ACLKOT0 PO3YMiHHSA.
BignoBigHO, AOKTPUHaNIbHE TNIYMaYyeHHs
HOPM MnpaBa He Nne «KOrHITUBHO BU3-
Hae», a Haflae CKNafHilly, NiHreiCTUYHO-
NOrivyHO opraHisoBaHy, i TUM caMuMm
6iNnbll BUCOKOroO PiBHA (HOPMY 30BHILU-
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HiM nposBaM, SiKi B iHLLIOMY BUNaAKy ma-
tOTb CEHC /LIE BHYTPILWHbLO, | NOB’A3aHi
3 1AOr0 MeBHWMM AOBINbHUM 30BHILLHIM
opopMneHHsAM. OTXe, KOXeH pe3y/ibTaT
JOKTPUHU MOXe ByTW nepeBipeHUM uu
cthanbcugpikoBaHMM. Mu MOBUHHI 3pO-
O6UTVM Hawe HaBKONULIHE CepeaoBuLle
NPUAATHUM NS XUTTH, OYUCTUTU Hawi
pedi, i Ue 3HaK peTesibHOI MPaKTUKKN Ta
rapHoi NPakTUYHOCTI.

TakMMm 4YMHOM, PO3BUTOK MpPasBOBO|
OOKTPUHWN € MPAKTUYHUM KPOKOM Y Ha-
MPSAMKY KOHCTAaTOBaHOro Mo3uvTMBi3MOM
reoMeTpPUYHOro CniBBiJHOLWIEHHA «npa-
BO —ifJeas», IKe OMWHae NpocTe BU3HA-
YEHHs1 MpaBa, WO B YCiX MOro npobHuX
(hopmax 3a/uLWaETbCd YMOBHUM. lHOA],
3BUYaliHO, Leli npouec moxe 6yTu 6inbL
YXOPCTKMM, MPOTE He MOXe AO0CArTW Ta-
KOro CTYMeHs KOpensuii, eKBiBa/leHT-
HOCTi Ta CWUCTEMHOI Y3rof>KeHocTi abo
akciomaTuyHoi cyBopocTi [2], fKi 3a ca-
MOIO CBOEID MNPUPOAOI BUKIHOYAKTH
MOXNMBICTb [HWUX BUAiB (PeKOHCT-
PYKL,iT.

2. MNpouec npocyBaHHA
KOHUenTyastizauii

Takum YMHOM, KON MU KOHLenTyani-
3YEMO HasiBHWIA MOBHWI MmaTepian 3a
NPUHLXNOM NEBHOT NMPaBOBOI CUCTEM-
HOCTIi, MU ()aKTUYHO CTBOPHOEMO NEBHWI
TaKCOHOMIYHWIA  NOKYC/NOKyCKu, Lo
CKNAfaeTbCA 3 TOro, LU0 ABNAE/ABNAOTD
co600 B OCHOBHOMY BWMNaAKOBE CJO-
BO/CNoOBa, IKe BUKOPUCTOBYETHLCA/BUKO-
PUCTOBYHOTbLCS 4epe3 BIACYTHICTb Kpa-
LLLOro cnocoby KomyHikauii. MpoTe uel
cnocié ¢opmyBaHHA TaKCOHOMIYHUX
OAVHULb NOTEHLINHO nignsrae nocTil-
HUM 3MiHaM i pyxy, OCKilbKW BignoBifb
Ha 3anuMTaHHA Npo Te, WO i ge (Ha AKoMy
PiBHI), cTae B pe3ynbTaTi femapKaliii-
HAM MNYHKTOM (TOOGTO TaKCOHOMiUYHUM
i1eHTU(iKaTOPOM) i 3yMOB/IHOETLCH, Ce-
pef, IHWNX peyeit, NeBHOK BHYTPILLHLO
[IMHaMIKOI0 Ta 3aN1eXWTb Bif MNEBHUX KO-
NNBaHb; | MWUTaHHA Mpo Te, wWo 6yae



(PYHKLiOHYBaTK AK came Te, WO 6yae
BM3HAayeHe BCIM KOHTEKCTOM CUCTEMWU
(Hanpuknag, npocTta PYHKLiOHaNbHICTb
TOro, L0 MOXEe BUKOPUCTOBYBATUCH SAK
npaesunno abo NnpuHUun, abo Te, AK Ti cami
C/0Ba, WO BUKOPUCTOBYIOTHCA B Pi3HUX
ranyssix, AifiCHO MOXyTb MaTh Pi3Hi 3Ha-
yeHHA) [3]. AHaNOriYHUM YMHOM, came
BCA CUCTEMA 3a3Hae NOTEHLiNHOro pu3n-
Ky Y pe3y/nbTaTi KOHLENTyaNbHOro nogi-
ny, Knacugikauii, kateropusauii, iepap-
xi3auil B pe3ynbTaTi po3ymMOBUX orepa-
Uih. TM He MeHLUe, Le He TON BMNafoK,
KON NpOCTO CNOBa NepeTBOPHOTLCSA Ha
NOHATTA*, a MOTiM Hafdani 3a3HalTb
MaHinynayin y mexkax nesHoro f0rivyHo-
ro NlaHutora; B OCHOBI MUTaHHS NIEXUTb
LBKMALE Te, L0 BCE Lie MOXEe CYXUTWN B
AKOCTi 6ypiBensHMX 610KiB i (PyHAa-
YieHTIB A1 MeTacucTemu, B/laCTUBOCTI
AKOT OyyTb BU3HAYeHi 3a [OMOMOroK X
HTerpauii y uto metacuctemy. Kpim Toro,
caMe Taka metacuctema € 6inbll yMOB-
HOO; BiAMOBIAHO, BOHA MOTEHLIAHO MO-
Xe 6yTu pi3HOI (NO-pi3HOMY BUKOHYBa-
TMCA | TAyMaumTuncs), xoua i 6asyerbca
Ha TOMy camomy Marepiani.

Lle, 3BuyaliHO, 3aHaATO CMPOLLEeHU
iigxig, AKWo yaBMMO 6inonspHe icHy-
BLUHA, e Ha OAHOMY KiHUi € «pedi Mo-
BU», OAATHEHI B i NMeBHY hopmy B 6y/b-
iK1 MOMEHT Yacy, a Ha iHLIOMY KiHLi —
ipaBOBa [JOKTPUHA K CBOEPigHe nepe-
LLAraHHS MWHYNOro B MaHTIO «HOpK-
iNYHOT TakcoHOMIT». [MpoTe Hacnpasfi
€0HM MOXYTb OYTU 306paXKeHi AK NANH-
Hi XBWNI, WO 3aBXAM PO3TallOBYHTbCA
Ha NPOTU/IEXXHMX MOJIKOCaxX CBOEPISHOIO
«bayeHHa OyTTA». AK TilbKM Yy Hac €
TpaBO», MOro neplwe aHaniTU4He Ppo-
3YMIHHSA MPU3BOAMTL A0 MOABU MEBHOT
NAOKTPUHU», | K TiNbKWU LEe PO3YMiHHS
[nepeHoCKTLCS B JOrMaTuyHy ciepy, o-
ro rnepwe npakTU4YHE 3aCTOCYBaHHA, Y
CBOIO Yepry, TakoX CMpPUSE YTBOPEHHIO

6aratoi opuanyHoi akocTi. OTXe, Hesa-
NEXHO Bif, BUAB/IEHOTO MPOCYBaHHA, Le
npaso i AOro formaTuyHa CKnagoBsa Bu-
ABNAKOTLCA B3aEMHO  3YMOBJIEHUMMU.
Pob6naun cBil BUGIp 3a HafABHOCTI asb-
TepHaTuBMW, BMOMparouM BigNOBIAHO A0
ynofobaHb, NpuiiMatoyn 0fgHy 3 KinbKox
Pi3HMX  (KOHKYPYHOUMX) KOHLenTy-
anisayiin, i Bubmparoun nesHy TeXHIYHY
npoueaypy MnoHaf iHLWOK, LUC 3aBXAu
360inbWye BMNAAKOBICTb MEBHOrO [OKT-
PUHaNbHOIO BapiaHTy; BOAHOYAaC, He3Ba-
XKaKumn Ha OAHi 1 Ti cami 03HaKu, GinbLu
LUMPOKUIA KOHTEKCT NONITUYHMX 3YCUSIb,
CNPAMOBaHMX Ha NPaBo Y1 rPOMaACHLKUNIA
nopsagoK-ifeanun, WO MPOABNAETLCA Y
npa.i, MOXe TaK0X NMOBTOPHO YTBEePAXKY-
BaTWU AOrMaTW4YHi [OMOBMEHOCTI Ha BU-
LLLOMY TAKCOHOMIYHOMY PiBHI.

OpHak raka npoTugiroya XBune-
nogibHa AnHamika, L0 YTBOPIETLCA MK
npaBoM i Or0 AOKTPUHOK, He TiNbKK
BMCTynae fAK MOCTIHO fitoya pens-
TUBICTCbKa CuNa, ska pobuTb Npaso 3a-
NeXHUM Bif, JOKTPUHM | HaBMaku, a Ta-
KOX 3anobirae yTBOpPeHHIO TakKoro cra-
TUYHOIO CTaHy, Npu SKOMY He MoXe 6y-
™ OYAb-AKOro PO3yMHOro 06roBOpeHHs
CMCTEMHOT He3MiHHOCTI, (biKcoBaHOro
CTaHy CTanocTi, abo HaBiTb MEBHOI KiH-
LeBOT NiHrBICTUYHO-NOTIYHOT eKBiBa-
NEHTHOCTi. TakuM YMHOM, MU MOXEMO
3BepTaTUCs NuULLe 40 CUCTEMHOr0 Xapak-
Tepy (hakTUUYHOro cTaHy abo ioro repme-
TUYHOCTI. He3anexHo Bif TOro, AKX Be-
NIMKUX YCNiXiB KOHTUHEHTa/IbHe LNBifb-
He npaBo (Habip npaBun, WO CTakTb
HOPMAaTUBHUMMW TaK0oX Yepe3 CBOK [OKT-
PUHY LUMSAXOM MOBTOPHOr0 BCTAHOBJIEH-
HA K chepyn B3AEMO3ANEXHMX HOPM)
[JOCATNI0 Ha WAAXy BiJOKPeM/IeHHS Bif
TpaguLiii KnacCM4yHOro pUMCbKOro npasa,
uocb noAibHe B pesynbTaTi cTanoca B
aHr10CaKCOHCbKOMY 3arajisHomy mpasi,
[ie MeTOZ PO3pPIi3HEHHA Y NpeLeieHTHOMY

* Lle Te, WO A BXe HaMarascs nokasaTu, KON CTBEPAXKYBaB, L0 NMOHATTA «MPaBuUIo» C 3arasibHUM s BCiX MOCTy-
niTie y 3axifHOMy npasi, B TOV Yac K MOHATTSH «HOPMa» C CMeundivyHUM TiNbKN A5 KOHTUHEHTY |4].
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npaBi MOXe NpPWU3BECTU [0 NEepeocMuc-
NEHHS NOBIAOM/IEHHA, AKE MOXe 6yTu
po3wngposaHe Npy NepeoliHLi y CBiTAi
OyAb-AKOro no-HOBOMY MPeAcTaB/IEHOro
KOHKPETHOro BUMagKy. TOYHiwe, TayMa-
YeHHS npasa CyAAeto («MpOorosioLeHHs,
LU0 TaKe NpaBo») 3aBXAN 3YMOB/IHOETLCA
B KOXHOMY KOHKPETHOMY BUMafKy
OLLIHKOK nonepeaHix pilleHb, Konun ak-
TUYHaA cyfoBa OUiHKa (aKTiB MOXe
3MIHUTW NOBIJOM/IEHHA, NpefcTaB/ieHe
3a JOMOMOroK NpeueseHTiB.

OTxe, AOKTPUHA, 3 OAHOro 60Ky, BU-
KOHY€ 006iLAHKY NMOBHOTH, a 3 Apyroro —
3aBXAN Mae MUHYLLWIA XapakTep, TOMY
Wo B OyAb-AKWA MOMEHT 4acy 3Haxo-
AUTbCA NULe B CTaHi po3BWUTKY. He3sa-
NEeXHO Bif CTYyNeHs 3aBepLLEHOCTI Ti KOH-
LenTyasbHOi CTPYKTYPW LLOA0 BUPILLEH-
HA KOHKPEeTHWX MpaKTUYHUX npobnem,
BOHa fIK i paHilWe NposiBNAETLCA Y BU-
nagkoBuX BILMNOBIAAX; i Ue Tex Bigno-
BifJHO O3Hauae, WO —NOAI6HO A0 aHrNiit-
CbKOrO MpaBa — BOHa Hafae nuLle npu-
Knagw, i 3 camMOro noyaTtky nepegye
O4YiKyBaHHAM BUYEPNHOT NOBHOTU. IHaK-
LUe KaXy4yu, BOHA Mae BigKpPUTY TEKCTY-
Py, OCKiflbKW Hece NOTEeHUian TOro, Lo
«Le TakoX MOrno OyTu iHakwe», HaBiTb
AKLWO Ue Lle He Tpanuiocs abo BXe He
MOXe CTaTh 4YmMMocb iHWUM. OfHak, 3
TiET X MPUYUHNK, i Le € IHLWKUM NONKOCOM
NOABINHOT NPUPOAN AOKTPUHK, Y Byab-
AKWIA Yac BOHA CTBEPAXKYE, LU0 KiHLeBa i
ocTatoyHa (CamO3a4yMHEHHS) Yy CBOEMY
MeBHOMY CTaHi, Xoya, WMOBIPHO, BOHa
MOXe BIAKPUTUCS BXe Ha HaCTYMHWUNR
[leHb, BOHA MOXe 6yTW HEe3MiHHOW Ha-
3aBXAMW K, BNacHe, BiYHICTb.

| lapewuTi, € Le 0ANH hakTop CUCTEM-
HOCTi HOPUANYHOT AOKTPMHMW. 30Kpema,
HaBiTb i BIAHOCHA CTaniCcTb € ivWe nu-
TaHHAM PEKOHCTPYKLIT, PYHKLUiT BU6pa-
HOT TOUKM 30py. IMOBIpHO, MOXHa 3HaiA-
TV (DIKCOBaHi CTPYKTYPHI TOYKWU Y CMUC-
TEMi, WO Hece O06IUAHKY 3annLINTMCA
He3MIHHO 3 YacoM Ti/IbKU1 3a YMOBM, LU0
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MW OTOTOXHIEMO KOPiHb CTanocTi B ii
NOTiYHIl Npupofdi K CUCTEMHY aKciomy.
TUM He MeHLUE, KOMCb —TaK camo, AK 3
TeonorigsMun, nobyaoBaHUMM Ha OAKPO-
BEHHSAX, fKi € MOAENAMU AN AOCNI[KEH-
HA LOKTPUHANBHOIO TAYMa4yeHHS HOpM
npasa 15], —no4nHaruM NoLyK feKoay-
BaHHS, PO3YMiHHA ab0 OCMUC/IEHHA M03a
aBTOPUTETHICTIO CBSILLEHHOIO TeKCTY [6],
MW MOBWHHI BU3HATK, LLO CTUKAEMOCH 3
MPOrpecyBHUM NAHLLIOrOM PO3BUTKY.

3. lgeanbHICTb NPOTU NPAKTUYHOCTI
y MPaBoBiil CUCTEMHOCTI

AKLLO0 MW LLOCL PO3YMIEMO, Lie po3y-
MIHHA MOXe /Nuwe BUNAMBaTU 3 TOro
(hakTy, IO MW BXe MaeMO 3[4aTHICTb iH-
TenekTyanbHO MNIAKOPUTU nNpegMeT Ha-
LLIOroO TEOPETMUYHOIO AOCNIAKEHHSA 32 f0-
NMOMOroK Karteropnsauii Ta Knacuagi-
Kauii, TO6TO LWAAXOM AOro NOPIiBHAHHA 3
YMMOCb BXe PO3TIYMayeHUM | TakuM,
WO NigaaeTbcs BIAHOCHIN ifeHTugiKawuil
Ta audepeHuiadii. A6o, 3 04HOro 60Ky,
MW MaeMO iHTenekTyansHUn facultas on-
pautoBatv, a 3 [pyroro 6OKy, MW BO-
noflieMo pesynbTatamy nonepeaHboi 06-
pobkM (AK ekcriepumeHTy). OTxe, Mu
BXX€ MAEMO MEBHWI CTYMiHb PYTUHHOT (i
3HAYHOK MIpPOK TaKOX NiATBEPIXKEHOT)
NpakTUKK, Ha OCHOBI SIKOT Take compara-
tio Mmoxxe 6yTu 3AiliCHEHe [OCUTL edek-
TUBHO.

3aBXAW iCHYIOTb TEOPETUYHI MOX/N-
BOCTI, a/sie NpaBo He € i He MoXe ByTu ife-
aniCTUYHO [OCKOHAN0, 3aBepLUeHOoo |
3aMKHYTOK CUCTEMO, OCKi/IbKM Ccame
npaBo € NPaKTUYHOK Ai€to, BigNOBIAAL0,
[aHOK Ha KOHKPETHI Npo6aemu, i, Takum
YMHOM, 3pa3KOBUM YTBOPEHHSM, L0
CTBOPKETHCA LUAAXOM HOPMATUBHOIO
MPUNUCYBaHHA MepCrneKTUBHUX Linein
PeTPOCMeKTUBHUM OCHOBaM. Konu myg-
peui po3mipkoByBanu Haj BCeBIYHUM
OMMCOM CBITY 3 TOYKM 30pY 3aKOHIB Npu-
poAW, BOHW MOT/N NOCTYyNtOBaTW MNepea-
6auyyBaHe ICHYBaHHS «MaTeMaTU4HOro
3HaYEHHA» YyCepeanHi CUCTEMU AK 4O-



rocb, W0 HEMUHYYe BUM/NBAE 3 TXHLOTO
BCEOIYHOIO BUBYEHHA TMPUPOSIN EKO-
HOMiYHMX npoueciB. OAHaK OCKifIbKY
BOHM TaKOX LWBUAKO Le BU3HAMN, Hi-
AKUIA BENVKWUIA CTYMiHb PO3YMIHHS He €
peanbHUM 4epe3 MOCTIAHO MiHANBE PO3-
TalyBaHHA HECKiHYEHHOT KiNbKOCTI
rpaBuiB Ta iHWWX BiANOBIAHUX YWH-
HVKIB, fIKi MOBWHHI 3p06UTK cMUCTEMY 3a-
HafTO CKNAAHOK [ANA NHACBKOro po-
3yMiHHS, Wo6 6yTn Ha piBHi (Bigno-
BiZHO, Lle MOXe MNi3HaTu Tinbkn bor [7]).
Xoua BOHU i cripaBfii B3N Ha cebe 3a-
BAAHHA 3pobuTU cnpoby peanisyBatu
CBOEPIAHWIA ifean, BOHM TaKoX Moroau-
nucs 3 nepefbayyBaHO HEMWHYYOH MO-
Pas3Kol TXHIX 3YyCW/b, CMIPAMOBAHUX Ha
6esnocepefHO peanizalild LbOro 3a-
BAaHHA. BignosigHo, HaBpsAL 4 MU MoO-
XXEMO 3p0o6uTu Ginblue B OYAb-IKOMY
KOHKPETHOMY BUMAAKY, HIX NparHyTu 4o
HaCTYMHOro 3aBAaHHA, Hamaral4much Ta-
KMM YMHOM HafaTW CEeHC Halwiin npucyT-
HOCTI TYT, Ha il nnaHeTi.

4. KoHuenTyanisadis,
cucTemMaTmsadid, gormartmsadis
PUMCbKe MpaBo B OCHOBHOMY «po-

pOCNo» 3 iTaniiCbKOro «HaciHHs», i ioro
MOLUMPEHHSA NPOTArOM CTONITb Maso pe-
3ynbTaTOM po3pobKy [ABOX OCHOBOMO-
NOXXHMWX NOHATb Ha EBPOMENCbKOMY KOH-
TUHEHTI, a TaKoX Aano 3MOry BCTaHOBM-
TW, WO igeanbHe ius NOXoAUTb Bif i
TOMY HesiIBHO MiCTUTb 06uaBa KOMMo-
HEHTW.

MepLue i HAalironoBHiLe Te, WO NOCTY-
NIOE 3aKOHOaBeLb, € BflacHe npaso, BCe-
OXOMN/II0KYe, BUYEPIHE Ta eKCKIHO3MBHE.
Lle 3arasibHe MeHTasIbHe AP0, Ha AKe Mo-
Knaganmca Ha caMoMy no4aTky, KO Ho-
yasia po3BMBaTUCA EBPOMENCbKA JOKTPU-
Ha Mpo [>Xepena npasa, B MeXax SKOT 3a-
KOHOJaBYMIA aKT MOCTYNOBAHHA MpaBa
:CNif po3rnagaTn SK gyxepeno npasa. Bu-
KOPUCTOBYKOUM ONTUYHY TEPMIHOJIOTIIO,
Y KOHTUHEHTaNbHI Tpaguuii npaBo npo-
ABNAETLCA LUAAXOM LBOro; a 3 FHOCeo-

NOriYHOT MO3uLiT Le fae BiANpaBHY TOY-
Ky 415 BifnoBifi Ha BCi 3anuTaHHA CTO-
COBHO npasa. Came Ha OCHOBI LbOro Bu-
HUKae ifed, AKa € BUK/OYHOK AN
applicatiom iurisy KOHTUHEHTanbHOMY
npasi: MPaBo € YMMOCb LUTYYHO CTBOpeE-
HMM, WO BiA4yBa€eTbCs (i3aNUHO, 06EK-
TUBYETLCA | € OKPEMOIO CYTHICTIO, AKa €
YMHHOO caMa Mo cobi i fKa y BUNagaKy 3a-
CTOCYBaHHSI TPaHC(hOPMYETbCS, LO6 OYy-
T KOPWUCHOK ANS NOXiAHOr0 NPOAYyKTY,
MigroTOBMEHOrO CyAnet AN MPUAHATTS
pilleHHsA WOA0 KOHcTaTtauii gakty. Lle
ACKPaBO KOHTPACTYE 3 aHr/10CakCOHCb-
KOO MOAensto, fka (Ha BifMiHY Bij KiH-
usa pecny6nikaHCbKOro Ta iMMepcLKOro
nepiogiB) yeprnae HaTXHEHHSA 3 PUMCb-
KUX MOJenei, WO 3’ABUINCA paHille,
3[laTHa nLLe 3acBigYMTK HaABHICTb npa-
Ba LUMIAXOM IHAMBIAYanbHOT akTyanisauil
ifeany npaBocynAa yepes pPilLleHHA Ccya-
Ai, «OronowywYn» MOLyK, L6 3HAATK
a posteriori the dikaion - Hal6inbLu
C/yLLUHe, YecHe i crpaBej/ivBe pilleHHs B
KOHKpPeTHIl cuTyadii, 106 3aBepwmnTucs
[OCATHEHHSM.

Mo-apyre, KOHTUHeHTaNbHa TpaauLia
Bb6ayae y npa.i MOBiJOM/IEHHS, fIKe BXe
[0CArN0 MEeBHOr0 PiBHA Yy3arajbHeHHs,
[OCBIf NPUIAHATTA NONEpPeAHixX pilleHb,
AKi mManm opmy
06’eKTBOBAHa — MOXe KepyBaTW, YHi-
(hikyBaTy i BKasaTu LWNAX 40 3a3janerigb
BCTAHOB/IEHNX | NepefbavyyBaHUX Ka-
Hanis, 6yAb-9KOi npoueaypu, WO 3aiic-
HIOETLCA B iM% 3aKoHY. BignosigHo, 3a-
KOH € 3pa3KoM MalibyTHiX pilLeHb, chop-
MY/NbOBaHUX Y TBEPMKEHHAX 3arasbHo-
ro xapakrtepy. Bce e, Ha BigMIHY Bif aH-
FNOCAKCOHCLKOr0 CNPURHATTA, fKe He
6aunTb OGinblle, HX Te, WO NpPOsB-
NSAETbCA K NpPaBo, K 0CO6GANBUIA Y KOX-
HOMY KOHKPETHOMY BWMagKy i TMMOBWIA
nposiB, AKNA —AKLL0 6 MK abo ByAb-XTO
iHWWIA NOBWMHHI 6ynu cnpuimaty nes-
HWIA BMMNAAO0K NO-iHLLIOMY, HiXX FO/IOBYIO-
4ynin cypaps, — Tak camo Mmir 6m 6yTtu
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iHWYM. TakuM YMHOM, KOHTUHEHTasIbHe
npaBoTBopeHHA (Rechtssetzung) 3aBxau
[i€ y MeBHOMY BaKyyMi, OCKilbKWU KOX-
HOro pasy, Konu TBOPeHHA npasa (créa-
tion du droit) Bxogutb o chepwm legis-
latio, KON 3aKOH 3’ABMIAETLCA Ha TOMY
Micui, fe paHiwe 6yB MOPOXHiA npoc-
Tip, — BCe Le KOHTpacTye 3 aHriocak-
COHCbKMM MeHTaNniTeToM, fe HaBiTb
MOX/MBa npodecioHanisayis 3aKoHO-
TBOPYOT 4iANbHOCTI Ta T NepeTBOPEHHSA B
NPOMUCAIOBUX MacliTabax BMPOGHMLTBA
He Mpu3BOAUTL 00 OyAb-AKOT 3aBepLue-
HOCTi «npaea» (Y pPO3yMiHHI OCTaTOou-
HOCTI, OKPYrnocTi abo BMKOHAHHA), a B
KpawioMy BWMagKy nulie Aae npuKnag:
NnpocTo nponueae (3ragye, MaHigecTye)
3pa3koBe i Be/IbMW NMOXBajlbHE CBIT/M0 Ha
MeHLLY 4acTUHy TOro, Lo, fK nepepba-
4aeTbCA, KONN-Heby b iICHYBaNo B AKOCTI
3aKOHY 3a HWM, Yepe3 BUNaLKOBUI Cya0-
BUIA aKT 1A0r0 iIMeHYBaHHA B pe3ynbTari.

KoHuenTyaniszauisa 3akoHy, TO6TO
po3pobKa Ta TpakTyBaHHS MOBHUX efe-
MEHTIB, AKi OMUCYOTb MPaBoBi BifHOCK-
HW Tpynamum MNOHATb AK KOMMOHEHTU
NOTiYHO 3BEAEHUX KOHCTPYKLil, opraHi-
30BaHWX Y MEBHMWI NOCNIAOBHO PO3TaLLO-
BaHWIA 3aranbHMiA Habip, W6 HapoLyBa-
TW CBOK CUCTEMHICTb, Byfle fOCATHYTa B
TaKOMY PO3yMiHHi npasa, AKe BUYEPrHO
BTiNIEHe T NOHATTAMM 3arabHOro xapak-
Tepy, I K pesynbTaT PO3yMOBUX Orle-
pauiin 3 TekcTamMu camoro npasa npu
A0r0 MOHOBNEHHI Ha MeTapiBHi, WO iHTe-
NeKTyanbHO 3BeAEeHWI Ha Lili OCHOBI.
3 3a3HauyeHOro 6esnocepefHLO BUM/NU-
Ba€, WO HOPUAMYHA LOKTPUHA TiNbKK
(hopmyeTbCa, MOXe 6yTU chopmoBaHa i
Hacnpasgi (POPMYeTbCA Tam, [e 3aKOH
NPOABNAETLCA Yy BUrNALI TEKCTOBOT
06'ekTMBaLii; BIAMOBILHO, BCi Mpoueny-
pu, SKi 34IACHIOIOTLCS B iMA 3aKOHY, NO-
BMHHI 6YTW 3aCHOBaHi Ha (hopManbHUX
MOBHO-NOTIYHUX oOnepaLiax o06pobKu
TekcTiB. KOXHOro pasy, KOnu cyvacHui
ifean NpaBONOPSAKY MOLWMPHOETHCA 3a

MeXXi npocToi (hopmManbHOT) AKOCTI Tek-
CTOBOT BIAMOBIAHOCTI — Yepe3 NpocTo
(PpaKTUYHY BIiACYTHICTb Takoi TeKCTyaslb-
HOCTI (SIK B @aHITOCAKCOHCLKIN Tpaauui’),
abo ToMy, L0 TEKCT BCTaHOBJIIOE 3a3fa-
nerigb HeobxigHy [OAATKOBY BMMOTY
0COBMCTOI eTUYHOT NEepeKoHaHoCTi B
CUHXpPOHi3auii abo cnpsAMOBAHOCTI Ha
BMKOHAHHA 3aflaHMX 3HayeHb, OTpuMa-
HMX Ha OCHOBI TOrO, WO TpaHCLEHAEH-
Ta/lbHa Cuna BUABIIAE BNacHe TeKCT (K Y
KNacUYHUX €BpencbKoOMYy abo icnamcb-
KOMy npaBi) —Hemae (i He MOXxe 6yTK)
YXOAHOT OPUAMYHOT JOKTPUHW. Y 3aranb-
HOMY npaBi, HanpukKnag, BUKOPUCTaHHA
Ha OCHOBI CyA0BOT OLiIHKM CXOXWX npe-
LieleHTIB 3aneXxuTb Bif 0COGIMBOCTEN
KOHKPETHUX Crpas; a TUMOBi BUMagKMW,
WO (pakKTUYHO BUKOPUCTOBYHOTLCA $K
NpUKNagu Ans nocunaHb, € HAbopoM He-
NoB’A3aHMX MiX COBOI YHiKa/IbHUX 06-
CTaBWH, Cepes AKUX HIWOo He 3B™3Yye 1X
pasoM y popmMasibHOMY CeHci, Bignosia-
HO, MIDK HUMMK TeX HEeMae >XOAHOro
NOTiYHOrO0 3B A3KY.

Came TOMy JOKTPUHA/IbHE TyMaYeH-
HS HOPM MpaBa € TUMOBO KOHTUHEHTab-
HVUM npoaykTom CepefHbOBIYYA Ta paH-
HbOro Hoeoro 4vacy B €Bponi. BoHO yT-
BOPHOETLCA NOAI6HO A0 TOro, fK, NoYnHa-
toun 3 XV CT., y BofoHbi Hawi npesku
OTpMManN pUMCbKe Mpaso BifMOBILHO L0
Cy4YacHOro HayKoBOTO ifjeany Ta KOHCEK-
BEHLiani3amy CniBBiJHOWEHHA «MNOPSA-
AOK —igean». Lleli no cyTi akciomatmy-
HWI igeanbHUA NOPALOK BigNOBIAHO [0
METOAO/OriT reomeTpil Ta MaTeMaTUKK
6e3nepepBHO KynbTWUBYBAaTW MNPOTArOM
CTONITh, L0 MPU3BENO L0 YTBOPEHHA Ta-
KX FPYHTOBHWUX BTOPWHHMX MOCTYNaTiB
Y HayKOBIil aHaniTUYHI poboTi, Wo npo-
BOAMNaca HaBKo/O (i BMLLE) (DaKTUYHUX
MepBMHHUX MOCTynaTiB npasa, fAKi B
paHHin HoBwuiA yac, Konu 6yna nposege-
Ha npaBoBa KoAudikauisi HauioHanbHMX
[epxaB, ManuM Ha MeTi BCTaHOBUTU
3B’30K KOHKPETHO MiX MPaBoM, a TaKoX



I0ro 3aCTOCYBaHHAM i HayKOBOK 06P06-
KOI0, Ta iHTeprpeTayied TUX MOCTY/bO-
BaHMX KOAIB HaLiOHaNbHUX 3aKOHIB.

5. Hopmu i npyHUmMnn npasa

MpaBo 6a3yeTbCsi Ha HoOpMax, SKi,
npoTe, HIKO/IM He € eKCK/II3MBHUMU 3a
3aKOHOM, X04a [0 LbOro yacy He3MiHHO
3a1MLWarTbCA OCHOBHOK (hOPMOKD BCTa-
HOBNEHHA MpaBa. Ta 06CTaBMHa, WO Me-
TOAN MPUAHATTA pilleHb, AKi FPYHTY-
0TbCA Ha NpPUHLMNAXx, Ta OKPeEMi MeToau,
3aCHOBaHI Ha crnpaBefNMBOCTI, 34aEThCH,
Yy Hall Yac € KOHKYpyl4YMMK Hanpsima-
MU, Lie NPOCTO 03HaKa TaKTUKM 60poTboU
3a Bflagy, T06TO 3a Te, AK JOCATTU Mepe-
Barn; OCKifIbKW Le 3afjie BXe HasaBHUN
[MoTeHuian, wWo6 BMKOPUCTOBYBATK 1Oro
ans nobygoeBu nig 4ac nepebynosm,
'BignoBigHO A0 umx desiderata B mexax
CBOET foCshKHOCTI. Ii enemeHT Gynu
BiIOMi 3 HaliAaBHILLIMX YaciB: MOCUNAHHSA
Ha 3HAYEeHHSA, 3aCTEPEXEeHHS, Lo 03HaYa-
0Tb 418 CNIBTOBAPUCTBA 3MICT 3arasb-
iHOro 6nara Ta iHTepecy i rpomafcbKol
6e3nekun, BUHECEHHS CY[LOBOro pilleHHs
BignosigHo 0 BUCHOBKY ab0 OTpuMaHo-
F0 Ha OCHOBI HEBM3HAYEHO FHYYKMX npa-
BOBUX MOHSATD.

OfHaK JOKTPMHA Cy4aCHUX OCHOBHUX
HanpsMiB He € MOBOK i He MPOMOHYE
XKOAHOT anbTepHaTuBK. Lle, MabyTs, ii pa-
ANKANbHUIA CTWUAb, WO Haragye 601oBYy
TpyBOry i pobuTh i Ha Nepwnii Nornsg
He3BMYHOK, OCKifIbKM BOHa 3a1u-
LLAETLCA CNiSIbBHAM eIEMEHTOM TOro, WO
3a 3aKOHOM OCTaTOYHWiIA pe3ynbTart
pilleHb Yy pe3ynbTaTi BM3HAYAETLCA Ca-
MMM 3aKOHOM. AKLLO0 3 TOYKM 30py Mpo-
LleaypHMX BapiaHTiB BOHa He MepeTBO-
PHOETLCA HA aflbTEPHATUBY NPU3HAYEHHS
|ap6iTpaxky nosa opymMoM, BOHA HaBiTb
He MOLUMPIOETHLCA Ha Chepy IHWNX Heof-
HOpigHOCTEN, WO NpoTUCTaBNsATbLES Ti
BMIAaCHIN «Y4iTKO npasoBiin» [8). HagiTb i
MOTEHLIAHO HEBM3HaYeHa NpUpoLa He €
YMMOCH IHLINM, HIDK BU3HAYEHO HEBW3Ha-
yeHe [Him. bestimmte Unbestimmtheit], Ak

onucye . Jlykad [9, 720], HanOBHEHHS
3MICTOM, WO Yy cepi npasa faeTbCA AK
BUHATKOBI MOBHOB&)XKEHHA CyALi, Mpu-
3HaYeHOro 418 BUpPiLLEHHA MEeBHOT crpa-
BW, pa3oMm i3 BiMoBiAHMUM PO3CYA0OM.

6. TeopeTnyHi Ta coujiasibHO-
(hinocopcbKi nepcrneKkTnBm

Mwn 3HaeEMO 3 MIHIBICTUKK, WO che-
uianizoBaHi MoBW, AKi BMKOPWUCTOBYHOTb
XaproHn HasiTb y HalbiNbll rOMOreHi-
30BaHUX Chepax, KOPeHATbCA B 3araib-
HOMY BWKOPWUCTaHHI MOBW, i CKpi3b, Ae
BOHM A0CAral0Tb FPaHWYHOrO MUTaHHS,
BOHM 3ano3nyyloTb 3 OCTaHHIX. He3Ba-
XaKun Ha TeopeTUYHY YHiBepcasbHIiCTb
i camoAoCTaTHIO O6rpyHTOBAHICTb Oro
NOriKo-MaTeMaTUYyHOro IHCTPyMeHTa-
pito, 3ycunns, cnpsiMoBaHi Ha CTBOPEHHS
YUCTOT Ta €E4MHOT MOBW HayKK, 6ynn map-
HuMKn 110]. A6GO, roBopsYM MOBOHO NiHT-
BICTUKW, MpaBO € MpaBO, BOHO He 3BO-
AUTbCA [0 4Oro-Hebydp iHWOro, Tomy
BOHO He MOXKe ByTK 3aMiHeHe by /b-AKOt0
iHLLOK 3asBOK0 CTOCOBHO MpaBa. Bigno-
Bi4HO, BCe, WO nobynoBaHe Ha Mpasi,
3HaxoAUTbLCA Ha MerapiBHi Mo BifHOLLEH-
HI0 10 HbOro. poTe, K 6yno 3po6neHo
BMCHOBOK MNi3Hille, napanesibHoO 3 npa-
BOM (Ha sike MOXHa MOCUNaTUCH LiNIKOM
3aKOHHO) LLie TpY MOB’A3aHi 3 NPaBOM He-
OLHOPIAHOCTI TPYHTYIOTLCA Ha MOBCHAK-
AEHHIli reTeporeHHOCTi Yepe3 CKnagHi Ta
6e3nepepBHi (HeBiaAiNbHI) B3aEMUHMU
400 X BignoBiAHMX MOB:

3BMYaliHa MoBa

MoBa

MOoBa npasa IOPNANYHOT MPaKTUKU
MoBa
[OKTPUHa/IbHOTO MOBa topucnpyaeHLii
TNyMa4YeHHs HOpM
npasa

3BMYaliHa MOBa

Mo BigHOLLIEHHIO [0 3aKOHY OpUANY-
Ha MpPaKTUKa 3HAXOAWUTLCS Ha MeTapiBHi,
MOAiGHO 10 TOro, IK BOHA NpaLtoe B YNH-
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HUX MOCUNIaHHSX, Y TOW Yac SK BCTaHOB-
NEHO, L0 aBTOPUTETHI MPaKTUKN 3aKOHY
34aTHI nepenucartu Te, WO 3asAB/IEHO NK-
We AN 3acTocyBaHHA. [OKTpUHasbHe
TNIYMayeHHA HOPM MpaBa 3HaxX04MTbCA B
Takomy camoMy CTaHOBWLLI, i opucnpy-
[leHuisa, TaKk 61U MOBMTW, criocTepirae Bee
Lie Ha BiAcTaHi. BCi Ui 4OTMPU KOMMOHEH-
T, 3 OfHOro 60Ky, BM/MBaKOTb Ha OAWH
OfHOTO, a 3 ApPYroro — BCi BOHW 3Haxo-
AATbCA B CepefoBuLLi BGyaeHHOT MOBM,
CTUMYNIOKOUN Ti Ta CTUMY/IHOKYNUCHL HEl
B TOW XK€ yac.

AKWO AiicHM € Te, WO Ha (yHAa-
MEHTI, L0 NPOCTAraeTbCa Bif 3BMYAHOI
MOBU [0 MOBMW HOPUCNIPYAEHLIT, € HoTUPK
YaCcTKOBO i BIHOCHO po3fineHnx (4epes
MOCTiAHY CaMOCTIiiHY pPEeroMoHi3aLlito)
piBHI MeTacucTeM, TO HaBiTb AKWO Le
cnpasejMBo TiNbKWU AN1A iHTeNeKTyab-
HOI PEKOHCTPYKUIT ¥y cumBoOni3auii, 3a-
CHOBaHIli Ha MOBI, L 03BONISE 3p06UTH
NPUNYLWEHHA NP0 AesKi BMAW Pi3HUX
«CNoco6iB iCHyBaHHS» MpPaBOBOro ABU-
la 3 «CouianbHO-OHTONOrIYHUMU Bif-
MIHHOCTAMU» $IK CUCTEMHUMWU ABIAHN-
Kamm [iT].

A1 4OBro po3MipKOBYBaB Haj TUM,
o6 3anponoHyBaTh iCHYBaHHA KOHKY-
PYIOUMX KOMMOHEHTIB npasa*. Mpu Lbo-
MYy MW CTMKAEMOCA 3 NAKaY0K CKNaj-
HICTIO 3aKOHY, HaBpsi4 4n MigTpUMyBa-
HOK COLlialbHOK Baroo, a 3arasibHa me-
peXka nocepefHUKIB**, AKi € OpPUANYHO
AvcumnaiHoBaHUMK i couianbHO CTaH-
JapTU30BaHUMKU,  MNOCTIAHO  BIATBO-
PIOETLCA Ta YNPaBAAETbCA MEPEBAXHO
BIJOKPeM/ieHMMM 6noKaMu y CeKTopi,
NPU3HaYeHOMY A5 MnpaBa LUAAXOM Mo-
Ainy npaui B cycninbCTBi. [eaKi Haa3Bu-
YalHO TOYHI eMOoLiliHi BUCHOBKM, 3p006-
NeHi B pe3ynbTaTi OCTaHHIX MipKyBaHb,

[,03BONAIOTL COLianbHin OHTONOrIT Npasa
nani po3BMBaTK AOro0 OCHOBW.

AK BIfOMO, PO3AiNeHi cekTopyu (xoua i
npawoTb pa3oM) y CyCcnifibHOMY Mogifi
npawi, B TOW e 4ac BiJOKpeMNeHi ofuH
Bif, 04HOro (xo4a i MpautoroTb pasom),
MOBUHHI BMPOGAATU | NOCTIAHO BIATBO-
PIOOTb MEXi PO3YMiHHA, SIKi 03HaYalThb
pyx Brepes B AKOCTi NOCepefHuLbKOro
cepefoBuLLa, i B LA AKOCTI ByayTb 3HaY-
HOK MIpO0 He3aNieXXHUMMN Bif YCiX OKpe-
MUX Bu3HayeHb. Kpim TOro, Le KpokK Bre-
pen B AKOCTI Takoro paktopa, fK gpyra
peasibHiCTb, CTBOPEHOro /IOANHOK Ha
OCHOBI iepapXxiYHNX CTPYKTYp, AKi cno-
yaTKy 6ynmn BNPOBAMKEHI B peabHiCTb,
L0 Mae ACKPaBO BUPAXKEHY MOX/MBICTb
e(eKTUBHO HanpaBaATU PO3YMIHHA Mpa-
Ba B HA/IEXHI LUTYYHO YTBOPEHI HanNpsamu
i monepefHbLO BU3HAYEHI rpynu.

Te, WO B pe3ynbTaTi TyT BigdyBaeTbC,
HaBpAA4 UM € YUMOCH [HLUMM, KPIM MPOEK-
TYBaHHA, WO AWCTAHLIIETLHCA LUIAXOM
matepianizauil (AK Biguy>XYeTbCs Y Ma-
TepianizoBaHy 00 €KTUBHICTb), Te, WO Ha-
cnpaegi € MK cami. 3aMiCTb CaMOCTBOPIO-
BaHOI HafiHOCTI NIOACLKOT MNPaKTUKW,
WO € CamOBiATBOPIOBAHOK Ha PiBHI
CyCninbLCTBa, MW NEPeHoCKMO Halle npar-
HEHHA [0 6e3nekn B KOHLENTYyani3oBaHi
KOHCTPYKLU(ii, B NOriKy i TaKCOHOMIlO, i 3
UMM, y pesynbTati, y MmeTagisudHuii
BUMIp. TaKMM Y/MHOM, HaBpAS Y/ MOXeMO
BMIATI 3a MeXIi TOro, LLIO BXe 6yno onuca-
He AK McuxoaHaniTuyHa npoekuia [13],
3a[l0BONIEHHA MOTPe6 Halmx HalbinbLL
NOACBKKX i, BiANOBIAHO, LINKOM HE3HU-
WEHHNUX BPOMKEHUX aTaBi3MiB, fAKi OYy-
AYyTb MEepeHOCUTW Halle MparHeHHs [o
BMagn B nojanblUunii KOMMMEKC, Y CBIT 3i
WTYYHUMW iCTOTaMK, AKUX MU MOCTINHO
CTBOPKOEMO. 3a3HayeHe BULLE, HaBITb AK-

* |la BigMiHy Big npaHa, LUO, ik NOCTY/IETLCSA, aBTOPUTETHO BUKOHYCTLCA | 3a3BUYAll 3aCTOCOBYETLCS B AKOCTI 3a-
KOHY, 6y10 3p06/1€HO BUCHOBOK, LU0 3aMiCTb TOrO, W06 MaTh «NpaBo» 3 YiTKMMU | TOYHO BU3HAUYEHUMUN MeXamu, M/
MOXEMO TifIbKM 3a3HauYUTN ABULLA, LU0 € «BiNblU-MEHLL 3aKOHHUMUY | «B TOMY YU iHLLOMY CMUCAIi» 3HaXoA4ATbCA B
NocTiliHili guHamiLi B HanNpsMi «nepeTBOPeHHS abo NPUMNUHEHHSA G6yTu» npasom |12].

*=* TepMiH «nocepeaHuuTBO» (HiM. Vermittlung) y nocmepTHo ony6nikoBaHii npaui Yik. Jlykaua The Ontology of

Social Being 111, 107 i gani)
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LLI0 BOHO PO3rNa4aeTbCs B CEHCI HAYKOBOI  caMe Taki Ta NoAibHi NpuynHM npussenu
PEKOHCTPYKLiT, 03Ha4yaTume AeMicTudgi- [0 TOro, Lo /IIOACTBO CTBOPKOIO TaK 3Ba-
Kauito igona, i BOAHOYAC, came y CBOIl Ay- HYy Apyry npupogy, o6 oToumTu cebe,
anbHOCTi, —€ HeobXxigHicTio. Came TOMy  NPO LIO CBifyaTb, 30KpEMaA, LJOKTPUHMN.
npaBo B3arasli YTBOPKETLCA, OCKINbKM
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Bapra Y. MpaBoBa AOKTPMHA: METOAO/OriA Ta OHTO/OrIs

AHoTauis. TeopeTnyHo 0o6I'pyHTOBaHa MOTUBALiS 3anvwuaa cBili ciig y npaBoBili 4OKTPUHI Ta
pO3BMBAETLCS Yepe3 MeTOLUYHUIA NpoLec, 3a SIKOro AOKTPUHA/IbHE BUBYEHHSI NpaBa NepeLlkoaxae
npa.y Yy fAii, OCKiNbkn BOHA NepeBoAUTbL NPaBo, sike NO3UTUBHO NO6yA0BaHE NOC/ILOBHUM CTPYKTYpY-
BaHHSIM CNiB, Y NEBHUI BUA EAMHOT KOHLENTYanbHOT cuctemu. TOMy BOHa 3anuvllaeTbesi 34e6inbworo
pe3ynbTaToM iCTOPUUYHOrO BR/MBY. 1l HOBU3HA — Lie NO3WYeHa JNIOTiYHICTb, WO € Heo6a4yHUM caMo Nno
co6i. B AKOCTi peKoHCTpPyKLii, WO Hagae noriyHe AofaTKOBE 3HAYEHHS npeameTy, SKuii He MICTUTbCA
y HbOMY 3 CaMOro noyaTky, TakoX Lie MOX/IMBO Yepe3 BUMNaAKOBICTb BapiaHTIiB, siki KOHKYPYOTb OAWH
3 OflHUM. Ti MeTa — BCTAHOBUTW MOCNIAOBHICTb AEAYKTUBHUX NOXiAHUX, AN1st TOFO W06 rapaHTyBaTu
BM3HAYeHICTb NpaBy. Y pe3ynbTarti, y BNOpAAKYBaHHI 6e3 KoHuenTyanisauyii (Hanpuknag y aHrnocak-



COHCbKOMY MpaBi) 4OKTPUHI HeMae Micusa. B eBponeichbkill icTopii KOHTUHEHTANbHA TpaauLis npocTe-
XYETbCA Y 3MiHI KOHUenUii npasa Big /5540 /ex, WO BTINOETLCA Y NO3UTUBHUX TeKcTax. [LloOKTpuHa € me-
TacTPyKTypolo, WO Hagae iM Noriky.

KntouoBi cnoBa: KOHTEKCT T/iyMayeHHs, meTacucTema, fpyra peasbHicTb, NMpaBo sk MOBa Ta
norika, KoHuUenTyanisauia Ta cucTemartmsalis, pomaHo-repMaHcbke NpaBo, aHr10CakCoOHCbKe npa-
BO, HOPMU/NPUHLMNN.

Bapra Y. MpasoBas fOKTpPUHA: METOA0NOMUS U OHTOMOMNS

AHHOTaums. TeopeTudeckn 060CHOBaHHasA MOTMBALMA OCTaBuUIa CBOI cnej B NPaBoBOii AOKTPU-
He 1 pa3BuBaeTCs Yepe3 MeToAMyeckuii npouece, Npu KOTOPOM AOKTPUHANBHOE M3yyeHue npasa
npenaTcTByeT Npasy B AeACTBMUM, MOCKO/IbKY OHA NEepPeBOAUT NpaBo, KOTOPOe NO3UTUBHO MOCTpoe-
HO nocnefoBaTe/lbHUM CTPYKTYPUpPOBAHWEM C/I0B, B ONpeAesieHHbill BUA €4MHON KOHUENTyanbHOoM
cuctemu. Mo3TOMy OHa ocTaeTcs 60/bluell YacTblo Pe3ynbTaTtoM UCTOPUYECKOTo BUSHUSA. Ee Ho-
BM3HA — 3TO 3aMMCTBOBAaHHAas /IOTMYHOCTb, YTO SIB/IIETEst ONPOMETUYMBLIM caMo no ce6e. B kauecTee
PEKOHCTPYKLUMMW, YTO AAeT NorMyeckoe JONOSHUTENbHOe 3HaYeHue npegMmeTa, KOoTopbili He copep-
XWUTEsS B HEM C CAMOTO Hauyana, Takke 3T0 BO3MOXHO Yepe3 C/ly4aiiHoCTb BApUaHTOB, KOHKYpPUPYHO-
wmx apyr ¢ apyrom. Ee uenb — ycTaHOBUTb MOC/EA0BATENbHOCTb AeAYKTUBHUX MPOU3BOAHUX, ANS
TOro YTo6bi rapaHTMpPOBaTL ONPeaeNieHHOCTb Npasy. B pesynbTarte, B ynopsgouyeHun 6e3 KOHUEenTy-
anmsaunm (Hanpumep B aHr10CaKCOHCKOM MNpaBse) AOKTpMHE HeT MecTa. B esponeiickoii uctopuu
KOHTUHEHTa/IbHasA Tpaauuusa NpoCciexmBaeTcs B U3MEHEeHUN KoHuenuun npasa ot /i/5k /ex, 4To BO-
nnowaeTes B NO3UTUBHUX TEKCTaxX. [ OKTpUHA ABsSieTESs METACTPYKTYPOIiA, 4TO NpuAaeT UM NOTUKY.

KntoueBbie CnoBa: KOHTEKCT TO/IKOBaHWS, MeTacucTema, BTopasi peasibHOCTb, NPaBOo Kak fA3UK W
florvka, KOHUEenTyanusauus u cucTemaTusauus, poMaHO-repMaHckoe npaBo, aHr10CaKCoHCKoe
npaso, HOPMU/MPUHLMNN.

Varga Ch. Legal dogmatics: methodology and ontology

Annotation. A theoretically motivated reasoning leaving its mark on legal dogmatics producing
some derivative through a methodical process, the doctrinal study of law is a parasite contingent
upon the law in force. For it converts law positively built by consecutive structuring of words into
some sort of a uniform conceptual system. Therefore it is an authored product mostly in a historical
chain. Its novelty is lending logicality to what is inadvertent itself. As a reconstruction providing logi-
cally added meaning to a subject not carrying this itself, it too is contingent with by chance variations
competing amongst themselves. Its goal is to establish consequentially for deductive derivations in
order to guarantee certainty in/of the law. Consequently, in arrangements without conceptualisa-
tion (e g., Common Law) there is no dogmatics either In European history, the continental tradition
has retraced ius to lex for the law to be embodied by posited texts Dogmatics is a meta-structure
logified upon them.

Key words: interpretive context, meta-system, second reality, law as language & as logic, con-
ceptualisation & systematisation, Civil Law/Common Law, rules/principles.
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BEPXOBEHCTBO IIPABA, ABO IHAEMA ETOCY
BUPOIIYBAHHA YY1 MEXAHIYHE HAB’Y1I3YBAHHYA
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Promotion Global Perspectives, Local Applications, ed. Per Bergling, Jenny Ederlof &
Veronica L. Taylor (Uppsala: Iustus Foérlag 2009), 213-230 [Skrifter frdn juridiska
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No. 27, 46-69 & Law of Ukraine Legal Journal [KuiB] 2013/4, 54-65 / The Changing
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napopMmarmu 2011), 14-26 & <https://ppke.academia.edu/CVARGA /Papers> & in Yaba
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pexn. M.B. AatonoB (Caukr-Iletepbypr: Usmareabckuii Jom «Aaed-IIpece» 2015), 67-81

‘BepxOBEHCTBO 1mpaBa, abo J[lumaema eTOCy: BHPOLLYBaHHS 4YH MeXaHiuHe
HaB’a3yBaHHA’ [mep. C. MakcumoBa & H. CaroxiHoi] Pinocogin npaea i 3azanvHa
meopin npaea [Kuig] 2013/1, 48-64 & in
<https://pravoua.com.ua/ua/store/philosophy/phil law 1 13/Varga-phil 1 13/> &
<https://ppke.academia.edu/CVARGA/Papers>
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BEPXOBEHCTBO I1PABA, AbO AUAEMA ETOCY:
BMPOLUYBAHHSA YA MEXAHIYHE
HAB’S1I3YBAHHA!

Y. BAPTA

doxmop ropudurnux Hayx,

nouecnui npogpecop,

3acnoenux Incmumymy inocodpii npasa
(Kamoauyvkuii ynisepcumem Yeopugunu),
nouecnuii npogecop-0ocaionux
(Incmumym npaesoeux 0ocioxicens
Yeopcvkoi akademii nayx)

I

OxHa 3 MOCTAMKTATOPCHKUX MOJEJIE TPaH3UTY Iepeadadae MOBHY MOpasKy
peskuMy i3 30epeKeHHSIM BiCbKOBOI aaMiHicTpallii Ta CYJZOYMHCTBA i PO3PUB
3B’SI3Ky 3 MUHYJIMM 4Yepe3 TPEeBEHTUBHI JIOKAJIbHI MPAaKTUKW peopraHizaiii Ta
HaBYaHHS JeMOKpaTii HAHOBO, sIK POOWJIa I1e COI03Ha BJaja micjst J[pyroi cBiToBoi
Bitnn B Himeuuwnni, Itasmii Ta Amownii. [ama kpaiiHicTh — MPOCTO IPOTOJIOCUTH
Mojenb 3pinoro (full-pledged) BepxoBeHcTBa TpaBa, 3allyCTUTH HOTO 3 HYJIS
IITYYHO, SIK Hamarajach e 3pooutu llenTpasbia €Bpomna mic/as HagiHHS KOMY-
Hi3My. 3 TOYKHU 30py Pi3HUX CTOPiH — Ti€l, MO yXBajuJjaa Take pileHHsd, i Ti€l,
I[0/I0 SIKO1 BOHO OyJI0 yXBaJieHe, — TlepeBaru Ta HeJJ0JIiK1 KOKHOI MOJIeJli BUSIBJIsI-
10TbCA Jiefib He TpoTuaexxnuMu® Hacnpasai, He3Bakaloud Ha Te, [0 CIaJ0K
MoIepeiHiX PeKUMIiB — Pa3oM i3 3aBJIaHHSM iX ITPABOHACTYIHUKIB BiIKUHYTH
O/IHY 3 OTIMCAHWX BUIIlE MOJIEJIeH, 10 MOYNHAE HAB SI3yBATUCH TICJS TAJ[iHHS iX
HOMEePEeIHUKIB, — CKJIaJHO MOPIBHIOBATH MiX c06010, (hisocodchki miacTasu (K i
BIIMTOBiIHI TTOJIITUKO-KYJIBTYPHI Ta AaHTPOIIOJIOTIUHI ITepelyMOBH ), Ha SIKUX TPyH-
TYIOThCsI 00paHi NUISAXU, OJM3BKI 3a MOXO/KEHHSIM i (DaKTUYHO IMPAIioI0Th SK
AHTAaroHiICTUYHI.

U Csaba Varga. Rule of Law, or the Dilemma of an Ethos: to be Gardened or Mechanicised // Csaba
Varga. Transition? To Rule of Law? — Romaz, 2008. — P. 85-104. Ilepexiax 3 aHrmiicbKoi
C. Makcumona Ta H. CartoxiHoi.

2 CrocoBHO Tlepuioi Mojesi, y KOHTEKCTi IOWyKy modcHenHs Toro, mo CIHA swminuin
3aIPOTIOHOBAHI HIMHU 3Pa3ku, AuB.: [1].

© Y. Bapra, 2013
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BEPXOBEHCTBO l1PABA, ABO AMAEMA ETOCY: BUPOLLIYBAHHAL...

HesBaskaroun Ha BizgMiHHOCTI, HaBe[eHi y Tabuuil, ix 00’eaHy€e Te, 10 B 000X

BUTIA/IKAX OJ[PA3y K MICJIST TOTO, SIK BUHUKAE HEOOXIHICTh 3aMiHUTH BJIAJLY, TPOCTO

3aIIpOBalKyEThCsS HOBUH, HEBiOMMI paHimie pesxum!.

CIIIA / Cow3sHi nep:kaBu CIIA / mixuapoaui cuimu (global forces)
nicis Jlpyroi cBiToBoi BiifHI TicJIs NaJAiHHS KOMYHI3MY
3a JIOIIOMOTOI0 BifiCbKOBOI IIepeMOTH Ta 3a JIOIIOMOTOI0 3PiJIOTO BEPXOBEHCTBA MpaBa
okymanii uepes rpyOy cuiy GaxTis yepe3 TPOCTe TPOTOJIOTIEHHST
Ta IHCTUTYLIOHAII3a1liI0
BiliCbKOBA a/IMiHiCTpAaIlist €KCIIepUMEHTYBaHHSI
HaB’sI3aHa IHTEPBEHIIisT — Bi/ICYyTHICTh peaibHOTO TIePeXiTHOTO MEPIoy
3aMicTh IEMOKpaTHIHOI MObimizarii
BiliCbKOBE TIPaBOCYAMS MUHYJIe TIPUXOBaHe
(Hiopub6epr,/Tokio)
PO3PUB 3 MUHYJIUM / MUHYJIe TPUBAE, 3a3HAIOUN PEOpraHisaiiii,
JIUCUMIJISATTIS, PO3TIAJ] Ta 3HUTIEHHS pecTpyKTypH3ailii Ta HOBOI JIeTiTUMAIlii
HaBYAHHSA CIIPABXKHIN IeMOKPATii HAHOBO KBa3i(He0)IeMOKpATis, 10 Ma€ MicIie 10
CBOTOJTHI

Haiisickpasiia ix oco6guBicTh — 11e, iIMOBIpHO, BOYZIOBaHMIA IUHI3M Ta yTOIII3M
(110 Harasye JedKy i/1e10 03aiCTOPUIHOI BCEMOTYTHOCTI, BiJIOMY, /IO peyi, IeEpeBa’KHO
3aBAKH IIepiolaM PEBOJIOLIHOIO0 POMAHTU3MY?), IO II€PeBaKaIOTh y PillleHHSIX,
SKi CbOTO/[HI YXBAJIOIOTHCS Y BCbOMY CBiTi. Bike Toii (haxT, 110 peasbHUil nepexiaHmii
MepioJ] 3a1epPeuyeThCs SK TEOPI€I0, TaK 1 MPAKTUKOIO, 1 1110 MOJIETh 3PLIOTO BEPXOBEH-
CTBa IIpaBa JIUIIe IPOrOJIOIIYETHCA, 106 CTaTH AIACHICTIO B MaiiOyTHHOMY®, HEOAMiH-
HO TIPHU3BeJie /10 MPOTUJIEKHOTO Pe3yJibTaTy. 30KpeMa, HOBUI PeXUM — Xoua BiH,
3BICHO, 1 MICTHTb HaJJIMIIOK 3a00POH 1 HeCTauy J03BOJIIB, a TAKOXK He 3a0e31edeH il
HaJIITHUMU MexaHi3MaMu (DYHKITIOHYBAaHHS 1 3aTHUIN JIWIIIE HA PO3BUTOK IIJISIXOM
HOBUX JIOMOBJIEHOCTEH, y TO Yac sIK Ha TMPAKTUIIl JJOBOAUTHCSA CTUKATUCD 13 MO/IEH-
HUMM KOH(JIIKTaMH, a OT/Ke, BiH BUMarae OiJIbIll TPUBAJIOTO MEePIojly Yacy, — 3a BeJIu-
KM PaxyHKOM, TIOTPeOy€E BCHOTO JIMIIIE MEPETJISIY BJIaCHOTO MUHYJIOTO, sSIKe 3arepe-
4yETHCST: X04a i Y HOBIll (hopMi Ta 32 HOBUMU 3aKOHAMHU, aJi€ 3 TOHOBJIEHHSIM OaraThbox
CTapyX BJAJHUX CTPYKTYP, HAIATOPKEHHSIM 3B s13KiB, 1[0 TUMYACOBO 3HAXOATHCS Y
TiHi, BUKJIIOUHO 3 METOI0 peopraHisariii st 3ab6e3nedeHHs B pe3yibraTi MOKINBOCTI
HOCTYIIOBOI 11epe0yI0BH, a B KIHIIEBOMY PaXyHKY, BCTAHOBJIEHHS KOHTPOJIIO HaJl yCiM
HNOJITUYHUM Ta COIIaJbHO-€KOHOMIYHUM IIpollecoM. lHakIlle KaKydyd, HaCJiJIKOM
MOKe OyTH [HaJeKTUYHEe 3HSITTS B PE3yJbraTi MOJ0JaHHS MUHYJIOTO (B TepMiHAxX
rereJsliBChKOI Tpiaain «3anepedeHHst / 30epeskeHHs / mepexij Ha BUIHil piBeHb» ). Lle

! Mop., nanp.: [2-7].
2 Jlna nopiBusnns aus.: [8].

3 Tlop. i3 sagBoio npesuzenta (3acHoBHUKa) Yropcbkoro Komcrutyniiinoro Cymy, JI. Ilaiio, y
SIKIl BiH KATErOPUYHO CTBEP/KYE, KOMEHTYIOUM ojHe 3 BuaaHb [9, c. 51]: «d 3acmyuenuii i
PO3THIBAaHMH TEPMIHOM <II€pEXifi>: SIK JOBrO MU 30HMPAEMOCS 3HAXOIUTHUCH Y MEPEXITHOMY
nepioxi?! Tpu pokM — 3aHATO OBTHIT CTPOK B €MOXy MBUAKUX 3MiH. IOpuanano mepexin 6ymo
3aBepIieHo... 23 :koBTHs 1989 p. ...3 1bOTO MOMEHTY YTOpPIIHA ITOBUHHA PO3TJISIATUCH SIK TIPABOBA
JiepsKaBa.., OTKe, 3 TOUKU 30PY 3aKOHY, IKUX-HeOY/Ib MOAAJIBIINX eTariB TpancdopMariii He icHye».
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Y. Bapra

MPUKJIAJ TOTO, SIK 1 YOMYy MUHYJIE MOKe OOEPHYTUCS TETEPINTHIM, 10 3/[aTHE BU3HA-
YUTH MallOyTHE Ta Cy4acHy iCTOPifo periony.

Yce 11e o3HauaE, MO Pi3Hi ICTOPUYHI YMOBH, 110 BU3HAYAIOTH, YOMY i B CUJTY SIKUX
00CTaBUH MU CTHKAEMOCH i3 TTPOOJIEMOIO, MOKYTh BU3HAYUTH MiAXiA (BKIIOYA0YN
171e0JI0TI3aI1i10 Ta BCEOXOTLIIOIOUNH BIJIUB) /10 BCHOTO TIPOTIECY TIEPETBOPEHD.

Biamosinno, BifichkoBa 3arposa, MoeaHaHa 3 HEOOXIIHICTIO CaMOOOOPOHH, ITepe-
Ba)kajia y MEPIIOMY BUIIAJIKY, a 3100y TTsT BUTOMIM i3 CUTYAIlil, O CKJIagacs, B XO7i
POBIIMPEHHS] KOHTPOJIIO HAJl CTPATETIYHUME KpaiHamMu OYJI0 TOJJOBHUM MOTHUBOM Y
ZPYTOMY, HaBiTh SKIIO [aBHO O3ByY€eHe TTparHeHHs TOBEPHYTUCH /10 THCTUTYITIOHATb-
Hoi €Bponu sk Takoi! i 3a7a/M0 Bif MOYATKy 3arajbHi paMKh (3pasKoM BHCTYIIIIO
€EC, ame paninme HATO) 7151 ocTaHHBOTO, BKIIOYAIOUYN METY TTOCTYTIOBOI aCHMIJIsI-
11 [i€I0 CKJIaJHOI0 CHCTEMOI0?. Y pe3yJIbTarti 3allikaBJeHiCcTh TpUHAMHI OHiel Ha/-
BILJIMBOBOI CTOPOHU 3 TOJIOBHUX IAPTHEPIB i3 IepPeTBOPEHDb €, IMOBIPHO, OCHOBHUM
(pakTOpOM, SAKUH MOACHIOE, YOMY 1 SKOIO MipOI0 OYEBWHA INTYYHICTh TOTAJIbHOTO
peryJioBaHHs Masia Oy TH TIIMOMHHOIO XapaKTEPUCTHKOIO OCTAHHBOI MOJIET TPAH3UTY.

Ha xoHy BCTaHOBJIEHHS KOHTPOJIIO
HaJl CTPATEeriYHUMH KpaiHaMH B CUTYyaIlil
BaKyyMy BJaau Ta (piHaHCOBOL
3aJ1€3KHOCTI OCTaHHIX

Ha xoHy BiacHi sKUTTS

3aCy/KEHHS JIiTHDb Ta TIPUTITHEHHS KEPiBHUIITBO 3/iICHIOETHCS

JIO Bi/ITIOBiIaIbHOCTI BUKOHABI[IB TIpe/ICTAaBHUKAMHU TIOTIEPEIHBOTO PEKUIMY;,
SAKI1 BI[JTIIN

BiliCbKOBUI PeXUM / BXKUBAIOTD ajanraiig roroBux mojesein €C

BiliCbKOBUX 3aXOJIiB Ta/a60 iHIINX 3aIIPONOHOBAHUX®

npobieMa BHYTPILIHIX HALIOHATBHIX MPaKTUYHO MTOBHA BiJICYTHICTD MPUBiJIEiB

iHTepeciB He CTOITh JUIs1 BHYTPIITHIX HalliOHAJbHUX 1HTEepeciB

BceOiuHI 3MIHU HIYOTO He 3MiHIOETHCH, a B KIHIIEBOMY

PaxXyHKY 3aCTOCOBYIOTHCS CUIOBI METOAN

Y pesyIibrari 1ie MPU3BEJIO MePeBaskKHO 10 00pe BioMOi 1epeby10BI, B XO/Ii TKOT
TpUBaja Maike Taka caMa Tpa i yTBep/XKeHHS iHTePeCiB, aje 3 YaCTKOBOIO 3aMiHOI0
3aTy4eHuX mapTHepiB. sKopcTkimmii rpadik, Mo 10 TOTO K MPUCKOPIOETHCS TTiJT Yac
MePETBOPEHbD, a TAKOK BiUYTTs MOTPeON 3HOBY 3’€IHATHUCH 3 €BPOIOI0 SIK TAKOIO
00YMOBIJIM TOW (DaKT, 10 BeJIWKA KiMbKICTh iIHO3eMHUX HOPMATUBHUX aKTiB CTajN
IIPOCTO 3aM03WYYBATUCh €3 BiAIMOBITHOTO OasKaHHS i PeasbHOI MOKJINBOCTI iX ajiar-
Talii Ta BIOCKOHATIEHHsT. [/1eal BepXOBEHCTBA MPaBa, SIKWi HabyB PO3BUTKY Y TOPIiB-
HSIHO PaHHIN Mepioji TepeTBOPEHb (3aBIIKH, SIKIIO BUKOPUCTATH YCTAJIEHUH 3BOPOT,
OCTAaTOYHOMY TIQ/IIHHIO KOMYHI3MY 1, TAKMM YMHOM, IT0YATKY PeajbHOTO (DYHKITIOHY-
BaHHS MEBHOI MOJIeJIi BEPXOBEHCTBA 1TpaBa), 3 MO3MIlil KPAWHOTO JieTali3My Ta Iiji-

! Kpainu, uo Hasexatsb 10 Ilentpaibioi €Bponu, ocTaHHi THCSAYY POKIB MO CyTi HAJIeKalu J0
€sponu 3axigHoi (He CXigHOi), He3Ba)Ka0OUW Ha Te, IO TMOJITUIHI YTOAU MOKYTh BiTHOCUTH iX 10
cepu BrmuBy Cxinnoi €BpoIH, SK Iie TPAIMIOCh BOCTAHHE B Pe3yJIbTaTi SIITHHCHKOTO T0TOBOPY
B 1945 p. [leranpHhiie o0 icropuutoro acnekty aus.: [10].

2 Top.: [11].
3 Top.: [12].
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KPECJIEHO I0PUIMYHUM TPAKTYBAHHSIM IIPOIIECY SK TaKOTO (SIK Peakilist Ha TPpaBOBUI
HITITi3M, SIKUM TPOCSIKHYTa Oy/b-sIKa AUKTATypa, i y BiAOBIAb Ha IMHPOKO BUCJIOB-
JIeHe TIparHeHHsT HApOIy MOKJIACTH Kpall HaAMIpHIA ToiTH3aiii BCix OymeHHUX
pobJieM, XapaKTepHiil /I epr KOMYHI3MY) MIr TIPU3BECTH TiIbKU 10 TPOMIKHOTO
pe3yJIbraTy: mic/Ist OHUX-ABOX BUOOPIB MapJaMeHTy Ta YPSILY, IO MPOTOJIOIIYIOTh SIK
nepeOyIoBy, Tak i (QyHIaMeHTanIbHY peOpMy CTaporo PeKMMY, CTapi-HOBI CHJIN
MepPeBa’KHO CTAPOTO PEKUMY MOTJIU TeTlepP B3STU KEPIBHUIITBO Y CBOI PYKH IIifl OHOB-
JIEHUMM 1, Ha TIePIIUH TOTJSI, JETITUMHAUMU TacJlaMu, TIPOTe HACIIPaB/Ii BiIKPUBAIO-
4y KpaiHy BiJIbHOMY PUHKY rJI00aabHOTO KamiTtaiay 6e3 HalexkHOro (a0 HaJesKHUM
YUHOM Y3TOJ’KEHOTO) BPaXyBaHHS MiCIIEBUX 1HTEPECIB 3 METOO iX yTBEP/KEHHS Ta
3aXUCTY.

Abo, BpelTi-penT, CIiBBiAHOIIEHHs BiANOBIHUX BATPAT Ha iHBECTYBAaHHS Ta
OTPUMAHUX Bijl HHOTO MPUOYTKIB 3MIHIOBAJIOCH TAKOK 1 3 TOUKU 30PY TOTO, sIKA CTO-
pona OGpasia Ha cebe 11eii Tarap Ta Majia OiJiblie MaHCiB OTPUMATH BUTOLY 3 I1i€l 3a3/1a-
JIETi/ib CILJIAHOBAHOI CUTYAITil.

BennuesHi BUTpaTH Ha BiliCbKOBY IIpakTHyHO BifICYTHI BUTPATH
IHTEePBEHILI0 Ha KOHTPOJIb
Y KOPOTKOCTPOKOBI# | BiZICYTHICTh BIJTUBY HA MiCASIBOEH- | 3HIKEHHS )KUTTEBUX CTAHIAPTIB
MepCIeKTUBI Hi JKUTTEBI CTaH/IapTU i BTpaTa HaliOHAJILHOrO HaraTrcTBa
Y JIOBTOCTPOKOBIi pasuKaIbHe OHOBJICHHS / YCITX HEBIIEBHEHICTb Y MallOyTHbOMY
TepCIeKTUBI y pe3yJbrari / CIIOAiBaHHS Ta HEBUKOHAHI 06i-
ISTHKU

Y wmumpiriit icTopudHil TIepCcreKTuBI Bee Tie BIUIMHYJIO Ha 3MiHY CIOCOOiB po3y-
MiHHS 1 3aCTOCYBaHHSI BEPXOBEHCTBA TIPaBa TO/I 1 3apa3, MPU3BIBIIN /10 IEPEBOPOTY
TIEI0 MipOI0, SIKOI0 HayKOBO-(isocohCchKa i HAYKOBO-METOOJIOTIYHA TMpobieMa
OCMMUCJICHHS ICTOPUYHOIL iJlel eBOJIOLIOHYBala B 3aBAAHHS CIPUATH YTBEP/ KEHHIO
BIJITIOBIZIHOI ITPaBOBOI MPAKTUKK K KiHIeBoi MeTn (1100 BOAHOYAC 1 PO3BHBATHCH
IHTeIeKTyaIbHO, i GYTH YaCTHHOIO caMoi OHTOJIOTII coniambHoro icHyBanns ) !, Maiixke
[POTHUIIEKHI MTEePelyMOBU MOXKYTh OYyTH PEKOHCTPYIOBaHi 3 IBOX iCTOPUYHUX MTPU-
kJ1a/iB (Tozi 1 3apa3) mpoiiecy rnepexoy /10 BEPXOBEHCTBA 1IPaBa.

KoHkpeTHO-icTOpUYHE PO3yMiHHS AOCTPaKTHO-a0COMOTHCTCHKE PO3YMiHHS
BEPXOBEHCTBA MPaBa BEPXOBEHCTBA MPaBa
ariguo 3 K. mittom [14]: IIepBUHHUN YHiBepcasi3m
icTopis / imeanu yHiKaJIbHI Ta iCTOPUYHO
00yMOBJIEH]
3rizao 3 E. bropkom: [IUTAHHS TIJIBKY TBEPAOT0 HAMipy, PilllyyocCTi

NOCSATHEHHST MAIOTh Oyt 31100yTi y 60pOTLOL, | Ta HPOrOJIOLIEHHS
JIOJIAI0Y N [EPENTKOJIN

COLIOJIOTTYHUN TiXIT: MexaHiuHuH (KBasiGiosoriuHmit) qeTepMiHism:
MU, iH/IUBI/IH, i CYyCHIJILCTBO BKOPiHEHI] JUIst OYZIb-SIKOTO CYCIIIbCTBA, HE3aJIEKHO Bij
B KYJIBTYPi 4acy Ta yMOB

! CTocoBHO OHTOJIOTIYHOTO CTaTyCy Ta 3HaYeHHs juristische Weltanschauungen (lawyerly ideologies)
B icHyBaHHI npaBsa aus.: [13].
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Taka pasioya BiAMIHHICTH GA30BUX MEPEYMOB MOSICHIOE, YOMY Y TEPIIOMY
BUTIA/IKY OYJI0 TOCSTHYTO OasKAHOTO PE3yJIbTaTy i 6arato B 4OMy IiHCHO JeMOKpATHY-
HOTO JIaly, B TOW Yac SIK y APYroMy BUIIQJIKY, IPUHANUMHI Ha 1€ MOMEHT, JIUIIEeMip-
CTBO Ta Biji mOYaTKy feopMoBaHa MO THKO-TIPABOBA KYJIBTYypa 3aTUIIA0ThCS Tepe-
MIKOJAMU JIJIsI 1IbOTO, HIOM 1TIOCTPYIOYM CTPIMKY I€BaJIbBAIli0 IIHHOCTEH, STKa
CYIPOBOIKYETHCST HU3bKOIO ePeKTHUBHICTIO SIKicHOTO Bifbopy (1o Maitke BiciMaecst
POKiB TOMY Tiepe10aunB Ta OMUCaB sIK «moBcTaHHs Mmac» X. Oprera-i-Taccer [15]).

II

[Tpaxrtuka lenTpampHoi Ta CxigHOI €BpOIM Bapitoe 3aIeKHO Bijl TOTO, SK PO3Y-
MIi€ThCSI BEDXOBEHCTBO IIPaBa: sIK 3aBePIIEHMIT i CHCTeMaTH30BaHUI Habip YMOB UM SIK
HaitOiIb1I BUSHAHUIT i1east, c(hopMyIbOBaHIIT KOJIMCH Y BiAIOBI/b Ha IEBHI BUKJIUKU
B YMOBaxX KOHKPETHHX KYJIBTYD Ta 3a TIEBHUX iCTOPUYHUX 0OCTaBHH, TOOTO SIK MHCTe-
1TBO GaJlaHCyBaHHSI MiK BiZIMiHHMMHU, OiJIbIlIe TOrO, KOHKYPYIOUMMHU IIHHOCTSIMU Ta
iHTEepecamMu B MesKaX BJIACHOTO €TOCY, 200, iHaKIIe Kaxydu, sik GOPOTHOY, 110 HACTIPAB-
JIi HIKOJIM He TIPUIMHUTHCSA. AJKe HeMa€ Hidoro aMOiMiiHIIIOro 3a nmepMaHeH THHI
Ipollec HaBYaHHA K TaKWii: MOEHAHHS PI3HUX TOYOK 30Dy, HalllapyBaHb Ta PiBHIB,
1110 3HOBY i 3HOBY BUSIBJISIIOTH HOBI OCOGJIMBOCTI, — TIPOIIEC, SIKUIT IIOMHO TTO0JIaBIIN
IIO/IEHHY PYTHUHY, SIK Y TUIOBUX CUTYaIlisIX, TaK i MIMPOKO 3aCTOCOBYBAHUX PillleH-
HAIX, 3yCTPIBCA 3 HOBUMH BUKJIMKaMMU

Omnucana Bullle NOABIHICTD PO3YMiHHS MOKe OyTH, BIiANOBIZHO, HaBeleHa
TaKUM YUHOM.

BepxoBeHncTBo npasa BepxoBeHncTBo npaBa
SIK KOHKPETHO-iCTOPHYHA MOJIEJNb SIK yHiBepcaJibHa a0CTPAKTHA BUMOTa

BJIaCHE JIOCATHEHHS y BiJITIOBilb Ha BIACHI pelenT, KOJUCh CTBOPEHU [iech

BUKJIMKU SIK 3aBepIIeHUN Ta BIOCKOHAJICHUI
KHMOCh

«He € YTOZI0I0 TIPO KOJIEKTUBHE Mae OyTH peasizoBaHe Oy/b-5KOIO 1[IHOIO

caMory6cTBO»2

YacTHHA CIeUdivHOi I HAC KYJIBTYPU MatoTh 6yTH AOTPUMaHi MiHiMaIbHi
yHiBepcaJibHi YMOBU

Ma€ PO3BUBATUCH TBOPYO Ta OyTH UyT/IUBUM, | Mae G6E3yMOBHO IIOBAKATUCH SIK TOJIOBHUIL

11106 MOsKHa GYJI0 3aCTOCOBYBATH HOTO Y KpUTEepiil BUKUBAHHA B JIAHI CITIJIBHOTI

JKUTTI

1 CrocoBHO TOrO, SKOI0 MipOIO Te, IO 3apa3 PO3IIANACTHCS — HaBiTh AKIIO IOMUIKOBO — SK
BOYEBU/Ib OE3NPeIeIEHTHUI iICTOPUYHUI BUHSITOK B JIOKaIbHOMY (200 perioHaibHOMy Ta B Gyiib-
SIKOMY pasi ermoXaJbHOMY) KOHTEKCTI, Moke OyTH IepeHeceHO Ha MOJAJIBHICTD, Y MOAAJbIIOMY
MIPUCTOCOBaHY — HiOM CKOIMHOBaHYy — 0 MUHYJIOTO BUKJIOUYEHHS, 10 Oys10 3pobiieHe 1ech Ig,
MOJQJIBHICTB, SIKa ByKe OyJia BKJIIOUEHA JI0 3araJIbHOTPUITHATOI MPpakTUKH, mop.: [16].

2 «BepxoBeHCTBO MpaBa He € i He MOYKe PO3IJIANATHCD K KOJEKTUBHA yro/ia PO caMoryOCTBO» —
stk kazas /. @innic y Bynanemnrri 19 mororo 1990 p. na MiskHapo/Hil KoHbepPeHIlii, TpUCBsYeHii
«BEPXOBEHCTBY MpaBa / MPaBoBiil AepikaBi», sika Gysa opraHizoBaHa MoiTHUHOK napriero FIDESz
(3apa3 HaCHJIBHIIIA cepesl OMO3UILil 0 CTApHUX-HOBUX KOMYHICTIB y TapJaMeHTi ), TOCUIAI0YHCh
Ha BUKJIA/IeHe BUIIE SIK HA MTPAKTUYHO €JIMHY Te3y 3 PO3TaJIy>KeHOI 3aXi/HOi JIiTepaTypH 3 BEpXo-
BEHCTBA IIPaBa, sika MoyKe Oy TH 3aCTOCOBAHA JI0 HALIIOTO PErioHy (SIKUii ONMHUBCS Y 30BCIM HOBUX,
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3acrepiraioym Bifi POMAaHTUYHOTO aHTUICTOPU3MY, IO TaKOK IrHOPYE HAYKOBI
JIOCSITHEHHSI MIHYJIOTO CTOJITTsI, 0COOJIUBO TIPUCBSTIEH] IOPUIMKO-COIIOIOTITHOMY
Ta IOPUANKO-AaHTPOIIOJOTIYHOMY aHaji3y KIACUYHUX MPUKJIAIB TPaHCIJIAHTAIIIl Ta
ix BUCOKOpo3BuHeHe Rezeptionslehre (Buennst npo peneniio)' — pesioMyioun, 1o
IIPOCTO BOJIbOBI Al (TOOTO 3aCTOCYBAHHS CHJIN) He 3[aTHI 3a0e31e4nTH 3aIlI03UYEeHHS,
sIKe MOTJIO O OpPTaHiyHO YBIfTH 10 [iF0YOTO TpaBa TAKUM YUHOM, 00 HaIaTH HOMY
IMITyJIbCY, TOPIBHSIHOTO 3 eeKTUBHICTIO 10TO (DYyHKITIOHYBAHHS B TIEPBUHHOMY KOH-
TEKCTi, — TIJIBKU OKPEMi JOCTI/PKEHHsI OPIEHTOBAHI Ha Te, MO0 MPUBEPHYTH yBary
BYEHUX /10 (DAKTIB MUHYJIOTO, SKUMHU HaJA3BUYaiiHO GaraTi iCTOPUYHI MOBIOMJIEHHSI.

OjHa 3 1UX Tediil Majia Ha MeTi BCTAHOBJICHHS 3B’I13KY, 3 OZIHOTO OOKY, MiK TpHBa-
IOYMMU MIPOIIECAMU Ta iX 1/1€0JI0TI3AIlEN0, i KPUTUITU3MOM, 1110 Bupic i3 pyxy «IIpaBo i
MOJIEpHI3ZallisI»2, a 3 IPYTOro — MizK TOJOBHUME (haKTOpaMu #0ro mopasku (CKopiiie
IIOBHOI, aHik 4aCTKOBOI ), IePeBasKHO B JJATHHOAMEPUKAHCLKOMY KOHTEKCTI®, Ta iioro
BUJKMBaHHSM, OLIbIIle TOTO, BiIPOKEHHSIM Yy KOHIIENTYyasli3allii Ta MeTOA0JIOTIuHii
MiITOTOBIII 3MiH, 110 MAlOTh OYTH BUKJIMKAHI 10 IIbOTO Yacy Ha HOBiil TepuTOpii, TaKiii
ak lenrpambha i Cxigna €spona?, 6araTo B YoMy 3aBJSKHU HOr0 MOEJHAHHIO 3 €THO-
LIEHTPU3MOM, IO IPYHTYETHCSA Ha aOCTPAKTHO-YHiBEPCAIbHIIl 1IO3UII r100aabHUX
Ii/IXO/IiB, PO3IJISIIAI0YN CYCITJIBCTBO SIK JIEI0, M030aBJIeHe BIACHOTO MUHYJIOTO i Tpa-
JIMILIT, &, BIATOBIAHO, TAKOTO, 110 MOKe PO3IJISAATUCH HIOM MEXaHIuHO.

[Hmmii HampssM HaMaraBcsl PEKOHCTPYIOBATH iCTOPWYHI YMOBM BUHUKHEHHS
noTpeOu y BEPXOBEHCTBI TIpaBa: Jie, sIK 1 B pe3yJIbTaTi SIKMX BUKJIUKIB BOHO Ha0yJIO
PO3BUTKY, 3aBEPIIYIOYUCDH BiJIMOBIJJIIO HA IUJIEMY, Y1 € BOHO KYJbTYPHUM i/1€aJIOM,
JTO SIKOTO CJIi/l TIPAarHyTH, CIIBBIZHOCSYM 32 1 TIPOTH, 3BAKYIOUH Ta 30aJaHCOBYIOUN
1ioro KOH(JIIKTYIOUI acleKTH, HaBiTh SKIIO B Pe3yJbTaTi MOro HIKOJIW He MOKHA
JIOCSITTU B YMCTOMY BUTJISIZ, 260, SIKIIIO TOBOPUTH PO CyYaCHI YMOBH 3 yCTAJTEHUMHU
cTaHzapTaMu, SIK y MiKHapogHOMY Maciitabi, Tak i BcepeauHi KpaiHu, BOHO SIBJISIE
coboo TpocTo 3amaHuii Habip sICHO c(hHOPMYJIHOBAHUX HOPMATUBHUX BUMOT, SIKi
MOJKHA JIETKO BUKOHATH, YiTKO, (GOPMATIBHO i 32 OY/Ib-SIKUX YMOB.

ITe mporupivust 6ysI0 MOM'SIKIIIEHE TPETIM HAIPSIMOM, SIKe TIPOJIMBAE CBITIO Ha
OCHOBHI BiiMiHHOCTI B mentalités juridiques®, ki 3yMOBUIN iCHYBaHHS JIBOX TOJIO-
BHMX icTOpuunux mposiBis oxmiel inei [32]. Muerbcs BiacHe mpo BepXOBEHCTBO
npasa, 10 HaOyJI0 PO3BUTKY B CiM'l 3arajibHOTO IpaBa, 3 OAHOrO OOKY, i y dopmi

He BiZIOMUX paHile yMoBax, 3iTKHYBIIHUCH i3 IEPEXoA0M Bia rpy6oi aukrarypu). Jus. Takox: [17,
c. 175]. [lns mopiBusinus qus.: [18].

U Jlus. ronosuum unnom: [19] a6o [20], a Takoxk 0By cepilo AOCHIZKEHb OKPEMUX BUIAJIKIB,
TaKux, Hatp., K [21] ta [22].

2 Tlop. s1x iforo panHo MoHorpadiuny KpuTuky: [23].

3 CrocoBHO OCHOBHOI Macu KPUTUKHY, II0p., Hanp.: [24—27].

4 Tlop., ax Haii6iapI MokazoBuit Ipukaaz: [28].

5 Bucnis II. Jlerpana, Hanp., y BpasKalouiit FOTOBHOCTI 6yTH BUKOPUCTaHUM OLIbII cepio3HO, y
ioro «European Legal Systems Are not Converging» [29] ta cunresoBane y «Le droit comparés [30].
[Ipo Te came, xoua if y KOHTEKCTI NOSICHEHHSI (HA NMPUKJIaAi HIMEIbKOI Ta aHTJIiiCbKOI MOB) TOTO,
K pi3HAa TEPMIHOJIOTIS, IO TOXOANTDL i3 PI3HOTO CJIOBOBKUTKY 1 KYJBTYPHO-CHEIM(pIIHOTO
CIIPUUHSTTS, TPECTABJISIE KOHTUHEHTAbHE ITPABO i 3arajibHe MPaBO BiTIOBITHO, TUB. HOBATOPCHKE
nocmimxenng II. Caka [31].
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Rechtsstaatlichkeit (ipaBoBOi JepKaBHOCTI) B paMKaX KOHTHHEHTAIbHOI TPaIUIlil —
3 APYroro. Y TepIioMy BUIAJAKY TE€PeA0aYaETbCsi MOKIUBICTD CYIOBOTO PO3TIISILY
3 HenepegbauyBaHuM (hiHATIOM, Y TOH Yac siK y Apyromy, hopmasibHa Gesreka mpasa /
y npaBi (of/in) 3abe3nedy€eThCs MIPOCTO MPaBOBUMM Tpunucamu. [lapagokcagibHUM
YUHOM, X042 a0COMOTHA JIOCKOHAJICTH TIPaBa sIK IPUITHATOr0 6e3 MPOTaINH i TAKOTO,
10 He TOTPeOy€E HIYOTO Ha J0ATOK /10 HIOM MEXaHiYHOTO 3aCTOCYBaHHs, I JKUBUTH
octanHiil miaxig [33], y riobasibHOMYy 0OMiHI BUKOPHCTOBYETHCSI MEPEBAKHO TIEp-
IHUii, B IKOMY BEPXOBEHCTBO MPaBa PO3TJSIIAETHCS SIK 3aKPUTUI HAGIp BUMOT, pO3-
pobJieHnii MaiisKe 10 HalMeHIMX APiOHUID [34].

111

Ak BXXe IaBHO BUSBJIEHO TTPABOBOIO COIIOJIOTIED, a MOTIM TaKOX 1 IPaBOBOIO
repMEeHeBTUKOIO, [IPaBoBa cUcTeMa Yy Aii aBjsge coO0I0 BOUEBUADb JAeno Oijblie, HixK
MPOCTO KapKac i3 (hopMasbHUX HOPMATUBHUX akTiB. Hacrnpaszi e ¢ynkmionaspHa
€HICTh (hopMaTbHUX 1 HehOPMATHHIX CKIAL0BUX, IO iCHY€ Ha 6a3i meBHOI IpaBOBOI
KyJIBTYPH 1 TPYHTOBaHa y BiANOBiAHII mpaBoBiit Tpaquii [35]. Ak Bramo 6yJo Bij-
3HAYEHO CKaHAMHABCHKUM IPABOBUM PEATi3MOM', 3a IIpaBUIaMy, BCTAHOBJIEHUMU YK
BUITIAJIKOBO BiZITBOPEHUMM, MOKHA 3 TOYHICTIO BU3HAYUTHU THII BiKe Aif040i 6a30BOi
HOPMaTUBHOCTI?, 3 IKOI BOHM MOKYTh BUXOJIMTH Ha TIOBEPXHIO K BUANMI BEPIINHN
aiicbepry, He Oinbime Toro. B ocrarouHOMY MifICYMKY 3allO3WYE€HHS PUHUKYIOTH
BUSIBUTUCH 3aTUCHYTUMM B KOHTEKCT, SKUU 3aJUIIAETHCS, MOKJIUBO, HE3MIHHO,
qyKUM JIUIS HUX, a00 BiIMEKOBY10UH cebe Bijl IaHOT crcTeMu (SIK 30BHIIIIHE BTPYJYaH-
HS y Ta SIK BUTHAHHS 32 MeKi), 800 pyHHYI0UM caMy CUCTEMY, 3MiHIOIOUN HATIPSIM ii
MOJIAJIBIIIOTO PO3BUTKY MITYYHUM (CUJIOBUM) NIISIXOM, PO3PUBAIOYU 3 11 BUXIJHOIO
KYJBTYPOIO i TPAJIUIIIETO.

Hasengennii pucyHok (auB. ¢. 55) g00pe IeMOHCTPYE, IO KOAHUNA MiAXiL 10
II0Y0T MPABOBOI CHCTEMH He MOKe OyTH 3BEeJIeHUH 10 IEBHOTO HAOOPY TIPUHHATHX
npaBui, chOpMyTHOBAHOTO HA OCHOBI TIEBHOI OMIIiIHOI Teopii akepes Tpasa.
[Hakie Kaskydu, mpaBu/ia 3a6e31edyioTh TIIbKA OCHOBHE PETyJIIOBAHHS i MPOCTO
MO3HAYAIOTH HATIPSIMHU, SIKi BUSHAYAIOTDH Chepy i CrIocoOU I0PUANIHOI OI[iHKH, apry-
MeHTarlii Ta o6rpyHTyBaHHs. 1le 3BuvaitHuit cTaH BCiX BUCOKOPO3BUHEHUX TTPABO-
BUX CUCTEM, SIKWH YTBEPAMBCS i BAKPUCTAII3YBABCS B XO/I1 IPAKTUKHU, HABITh SIKIIO
Ha TMepIIni TOTJIsi] e i HenoMiTHO. BifmoBiHO, y ApaMaTuyHi yacu, KOJIu Tpu-
WHSATI TpaBUJIa 3MIHIOIOTHCS B CUJTY PEBOJIIOIIMHUX HOBOBBE/IEHD i MACOBUX ITPABO-
BUX 3aI03W4YeHb, 6Aa30Bi COMiaJbHI TPAKTUKU, SIK i BMIiHHS, TIOYYTTS Ta 3BUYKU
yepes/y (through/in) 0OpUANYHINA TPAKTUIIl, TAKOK BTPATATHh IPYHT, B TOH 4Yac SIK
YTOJIM Ta IOMOBJICHOCTI, TIOKJIMKAHI 3a[IOBHUTH MIPOTAJIMHU Ta 3pOOUTH KapKac mpa-
BUJI JKUTTE3aTHUM, MAlOTh HaOyBaTH MiAIPYHTS POKaMU — IMOBIPHO, TIPOTSITOM
6araThoX JEeCATHIITES, — JTOKH iCHYIOUY IIPaBOBY CHCTEMY He MOKHa Gy/ie Ha3BaTh
TaKoI0, 1O BiJITOBI/IA€ OUIKyBAaHOMY PE3YJIBTATY.

I Neranprime (3 AeAKUMU TEKCTaMM, BiITBOPEHUMH I BUKOPUCTAHHS Y IiPYYHUKAX), JIUB.:
[36].
2 CTOCOBHO OCTaHHBOI TEOPii PO ceple PUANIHOCTI AuB.: [37].

3 YUu maBiTh CcTONITH, SKIIO MOBa Hje TPO JOCATHEHHS CUJIBHOTO IIPABOBOTO CTaTycCy, SIK,
HAIPUKJIAJ, y MOHapXa B AHTIII.
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BCTaHOBJIEHI TTpaBUJIA
YTO/IN Ta JIOMOBJIEHOCTI

YTiM MOKe cTaTHCS 10 3aBTOAHO, SKITO IbOMY CIIPUSATUMYTH Ti, XTO TOCTaTHBO
pilllyve HATAITOBAHUI 37100yBaTH BUTOLY 3aBK/IHU, KOJH € X04a O HAlIMEHIIa MOX-
JIMBICTB, 32 YMOBH, LIO COBICTb 103BoJA€ Le pobutu'. Jlesxon Mmipoio riodaibHa
Tpareis Pocil mic/st magiHHS KOMYHI3MY Takox) MOKe OyTH MOsiCHeHa mocsrabJieH-
HSM IEHTPAJBHOTO PETyJIIOBAaHHA 1 K HACHIIOK TaJiHHAM CTAapOro PEXUMY, SIKUM,
HEe3BAKAIOYM HAa BCIO HOTO Bi3aHTIHCHKO-a3iaTChKO/MOHTOIbCHKO-OiIBITOBUIIBKY
CKJIaHICTh, OYB X04a i Tociabiennii, ajie B OyAb-sIKOMY pa3i 3/aTHHIT 3a0e3meqnTu
6a30BHIl PiBeHb, HEOOXITHUIL /IS IIPOCTOrO BHKMBAHHS HAPOLY>.

[Ile Ginpmr MOKA30BUMU € JIesiKi TPUKIAAM 3 HOBITHBOI icTOpil YropuiumHm.
30KpeMa, i/l CHJIbHUM BILIHBOM JOKTPUHEPCHKOTO JIiGepTapiaHChKOTO KypCy i 4ac
HEPINNX POKIB TEPIIOTO BiJIbBHO OOPAHOTO YPSILY MiC/IsT TAiHHS KOMYHI3MY MOJIITisT
HACTLIBKU 00s17IaCh BUKOPUCTOBYBATH 30POI0, 110 OLJIBIIN HiXK ¥ IBOX BUIMAJKaX MOJIO-
X TOJIIeNchKuX OyJ0 BOUTO HA HIYHOMY YepryBaHHI KPaIisMU Iy/Ke IelIeBUX
crapux aBToMoG6iiB, JleramicTchki HACTPOI HACTLILKY IIEPEIIOBHUIIN YPSJL, IO TCIs
MIBCTOJITTST paAsgHChKOI OKymarii He OyJ0 epeKTHBHUX METOMIB 3a0e3ledeHHs
HaIlloHAJIbHOI Oe3meku. JlocTaTHRO HpHUTragaTH, HApPUKJIaL, odilliiiHe ONMUTyBaHHS
BCiX yrOPCHKUX AUILIOMATIB, T€HEPaJIiB apMil Ta MOJIIl 1010 TOro, i OyJIM BOHU
KOJIACH 1/a60 41 IPOLOBKYIOTh OyTH areHTaMu OyAb-KOI MepeskKi, CKaxiMo, pajs-
CHKUX CEKPETHUX BIOMCTB. A HajzOaradeHHs1 Ge3 MPABOBOI IMiCTABHU, 10 3/1aTHA
OyJia 6 BUIIPaBAATH MOr0 0OCATH, 3MOIJIO HEKOHTPOJIbOBAHO TIPOIOBIKYBATHCh BCI I1i
POKU, TPAKTUYHO aXX JI0 ChOTOHI, B TOI Yac IK BCi HACTYITHI 3aKOHM, TTOZ[aHi Ha PO3-
TJISAT IO IHOTO Yacy 3 METOM0 Xoua O BCTAHOBUTH HAa MaiiOyTHE 3aXO/H, IO TapaHTy-
Bas 6 MIHIMyM BiIKPUTOCTI B TIpoOIlecax TakK 3BaHOI mpuBatusailii (sika, 10 pedi,
3aBepIINIACh BTPATOIO ABOX TPETUH HAIIOHAIBLHOTO OaraTcTBa 6e3 HAIeKHOI KOM-
neHcamii y BUrasgi npsaMux (GiHaHCOBMX akKTHBIB ab0 HENPSIMHUX €KOHOMIYHUX
BUTO[), TAKOK OYJIM BiAXWMJIEHI HAIaKTUBICTCHKUMU PIMIEHHSIMU KOHCTUTYIIITHOTO

Cyay.

U Jlus. na npuknazi Jutsu: [38], a Taxox [39].

2 Jlms.: [40]. [Top. TakosX 3 HOTO ece, OTJIA/ IKNX HaBeZieHnit aBTopoM y «Failed Crusade: American
Self-confidence, Russian Catastroph» [41].

3 TosIoBHMM YMHOM, y MaJleHbKUX MiCTaX Ha CBiTaHKY, BIPOTi/IHO, 3JIO4MHISIMM 3 KpaiH — HaLIUX
CXiHUX CyCiiB, xe ctapi «Kuryiri», siki B Yropumti BapTytoTh Tpoxu 6ibiie 2000 noaapis CIITA,
BCe 11[e KOPUCTYBAJIKCS MOMTUTOM.
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BigminnicTs y 6asucuux mentalités juridiques 1ocTaTHbO MEPEKOHIMBA Y TAKOMY
KOHTEKCTIi. Y TOM Yac K y MeKaX KOHTHHEHTAIbHOI TPaauIlii Oyab-sgKa CIpaBa po3-
TJISIAETHCS K TIpo0JIeMa, 1o Mae OyTu BupilieHa Ge3rmocepeHbo i TOYHO Ha OCHOBI
paBa, HAWKOPHUCHIITA aMePUKAHChKa TIPOTIO3MITisl, KOJUCH a/[PECOBAHA MOEMY YPSIITY
SK BiIMTOBib HAa TTOCTABJIEHI MHOIO 3aTTUTAHHS |, TIOJISITA/IA caMe B TOMY, 1100 YHUKATH
MPSIMUX TIJISXIB, 0COOIMBO 3a3HaYeHNX Y paBi. J{0cTaTHHO IBOX MPUKIIAMIIB. 3 OHO-
ro OOKy, 3aMiCTh HACTYITHOTO OYHINEHHsI, OyJIO 3allPOTIOHOBAHO 3aMPOBA/KEHHS
TecTy Ha (DI3UYHY TPUAATHICTD /ISl TEBHOTO OMOJIOKEHHSI BUIIUX €IeJIOHIB apMii
Ta MOJIIIi1 i3 CYMHIBHIM MUHYJUM. A 3 pyTor0, BUKOpHUCTAaHH: 3a npukiaagzom CIITA
ONUTYBaHb MO0 TaK 3BAHOTO PO3YMIIOUOTO CTaBJEHHS /10 HAIIOHAJLHOI Ge3meKn,
TOOTO JMOOPOBITBHOTO HAAHHS BCiX MaHUX, HEOOXIAHWUX JJIST TOTO, MO0 TOYaTH
VIIPaBJIIHHS JIOJCBKUMU PeCypcaMu Ha Bi/IMOBIIHIN OCHOBI, PO3TJISIZIANIOCH SIK PillleH-
HST OKPECJIEHOT BHIIle TIPOOTIEMM.

OTike, 3 yChOTO BUKJAIEHOTO BUILUIUBAE, 10 B TOW Yac SIK CyOCTaHITIOHAJIHHI
IIJISIXH MOKYTb JIETKO BUSIBUTHCH TIPOOJEMaTHYHUMHU, MTPOIIEAYPHI HabaraTo OiJibIin
HEUTPaIbHI, OCKIIbKY € CTIHKUMU i BUKJTIOYAI0TH Oy b-sIKi CyMHiBU. [HaKIIIe Kaxydn,
y CIIpaBax, MOAiOHIX OMUCAHUM BHUIIE, METOIOJIOTISI KOHTHHEHTAIBHOTO MPaBa, TTOE-
HaHA 3 MPAKTHUKAMW, BiIOMUMHU Y 3arajJbHOMY IpaBi, MOKe BUSIBUTHCH Habarato
MPAKTUYHIIION i CTa0IMBHIIIO0, HIXK PO3TJIS/ CIIPABU SIK OCKApP;KEHHST HEOOXiTHOCTI
POBIIMPEHHS Y1 00OMeKeHHST YNiHoroch mpasa. To6To mogibHa mpobreMaTnka y mpar-
MaTu3Mi MOBH 00’€KTIB, MepekaeHa Ha HOPMAaTUBHO OOMeKeHY MeTaMOBY IPaBa,
MOJKe TIPEICTABJIATH i (DaKTUIHO THATPUMYBATH Pi3Hi, OiJIbIle TOTO, AHTATOHICTHYHI
pHcH, a BiAMOBiAHO, i 11iji, 3ae:KHO Bif (CyOCTaHIIOHATBHOTO abo MPOIELYPHOTO)
HApsiMy i 0OpaHux Ta 3aMiTHUX (IHCTUTYI[IOHATIBHUX) MEXaHi3MiB, TAKUM YUHOM,
Hallepe/l BU3HAYaloul IOPUANYHY TEXHIKY, JOMiHyI0Uy B il cepi’.

IV

Yu BUHIIIIa HOBA MOBA MIEPEBAKHO aMEPUKAHCHKOIO, TOOTO chOPMYIHOBAHOIO B
TepMiHAaX TIpaB i MpaB JIOJAWHU, 1 HACKITBKYU crelu@idyHa TEPMIHOJOTIS TOTO, XTO
3a1031Yye€, Ta IPOLeLyPHIIl TiAXi/ OAPIOHIOE, Y HABITh PYIHYE 3arajbHy BiJIO-
BilaJIbHICTh, HAPO/PKEHY KOJIMCh 3apaiu res publica Ta icHy104y HaBiTh 3a CTapoOro
peXRUMY, — II€ TIe OJ[He MUTaHHsI, SIKe Ma€ OyTH PO3TJISTHYTO B KOHTEKCTI HAyKOBOTO
nocraipkenns pyxiB «IIpaBo i po3BuTok» Ta «IIpaBo i MozepHi3allis», a TAKOXK TJIO-
GaJIbHUX MTPABOBUX OOMIHIB.

BianosizHo, 1110 0cO0IMBO BaXKJIMBO B JAHOMY BUIIA/JIKY, B PAMKAaX HOBOI peasib-
HOCTI, IKa (POPMYETBCS M1/l TAaCJIOM BEePXOBEHCTBA IIpaBa ITicJIs NaliHHS TUKTATypH,
BifIOYBA€ETHCSI KOHKYPEHIIisI [IepsKaBHUX OPTaHiB. 3TiIHO 3 HOBUM 3aKOHO/ABCTBOM,
TJIKY Iep>KaBHOI BJIaJu — MapJaMeHT i KOHCTUTYIIIWHUN Cy, yPs/l 1 BEPXOBHUH CY/I,

! Komm, xpiM pobotu B akazeMmii Ta ymiBepcuTeTi, s Takox OyB umeroM IloromyBasbHOTO
komitery 1ipu [Ipem’ep-minicTpi Pecryburiku Yropmuau mixk 1991 ta 1994 pp., taxi ta noai6Hi im
mopaan Oy HANIIKaBIIINMHY 3 THX, [0 MW OTPUMYBAJIH TIiJl YaC TIPUBATHUX BI3UTIB /[0 HAITIX
naprrepis y Iloconbersi CIIA B Bymamemri a6o, nepesaxuo, y M3C CIIA, no Tosnosu
O6’eqHaHOTO KOMITETy HauaJbHUKIB mTabiB, a Takok m0 HarmioHambHOI paanm OGesmeku y
Bamunrrosi.

2 TMoao TpancdopMallii MariuHMX KOHCTPYKIIH y npasi aus.: [42].
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TaK caMo sIK 1 Hu3Ka OMOY/ICMEHIB — HaBiTh 3apa3 (ICJIsT CIINBY MaliKe IBOX JIeCsI-
THUJIIThH) TIe He BiATOBIIa0OTH TTOBHOIO MiPOI0 CBOEMY TIPaBOBOMY cTarycy. BoaHodac
iX KOMITIETEHI[isI TOCTYTIOBO PO3IMUPIOETHCS, HACKLIBKHU 1I€ TiTbKUA MOKJINUBO, TIPHU
JTOCUTH 0OMEKEHOMY 1 HaJ[3BUUYAlHO BY3bKOMY ITOTJISIIi HA BJIACHI MOKJIUBOCTI 1 3/1i-
6nocri, ane 6e3 Oyab-IKOTO HaMipy 3aXMCTUTH 3arajbHi (TOOTO HallOHA/IbHi) iHTe-
pecrt abo 00’€HATH 3YCUJLIA 3 IHITUME TiIKaAMH JePKaBHOI BIAAN 3 TAKOK METOIO
(aKy ckIamHo chOPMYITIOBATH IOPUINIHO, A B TIOAATBIITOMY MOSCHUTH ). YPaXoBYIOUN
11e, HEBTIIIIHI BUCHOBKHU € HE UMM IHIINM, SIK PI3HOBUIOM ITPAKTUYHOI aHAPXii, IIPO-
JIMBAKOYM HEIIPUEMHO JIBO3HAYHE CBITJIO HA TIONIMPEHE PO3YMIiHHS CYTHOCTI I MeTH
BEPXOBEHCTBA TPaBa, K€ ChOTO/HI CTAE€ CXOKUM pajiilie Ha KOMYHICTUYHUN Mid i
IpOIIaraty CBiTJI0ro MaiibyTHHOTO, Hi’K Ha T€, YMM BOHO YSIBJISJIOCH [Ba A€CATUIITTS
TOMY, KOJIM CTaJI0 KOHTPCUMBOJIOM, 32 IOTTOMOTOIO SIKOTO MOKHA OYJI0 TEPEKOHINBO
MPOZIEMOHCTPYBATH KpallHE HE3a/I0BOJIEHHS BciMa (opMaMu TOTO, 1O MU BKe
KOJIUCh 3HAJIN SIK «ICHYIOUa HUHI CUCTEMA COIaTi3My>».

Y Gynb-sikoMy pasi, 3aJIesKHO BiJl TOTO, PO KW IHCTPYMEHT HAEThCsI, BUOIp
BPEIIITi-PeInT Ma€ OyTH 3pO0JIEHUI MIXK MTO3UIISIMU IIUPKOBOTO IPECUPYBATbHUKA Ta
CaJliIBHUKA.

Lleit BuGip Mae Ge3mocepeHE BiHOMIEHHS [0 BUCHOBKIB, SKHMX IiIILIN IBi aMme-
PHMKAHCHKI Teuil, HalGI b1 TOTHYHI 10 3rajlaHuX MpobseM. 30KpeMa, eTHOIIEHTPU3M
Ta KyJBTYPHUN IMIIepiasli3M CTajJu J[BOMA KJIIOUYOBUMU CJIOBAMH, SKi TTO3HAYAIOTD
CEeHC HOBOTO HA/IiICTOPUYHOTO YTOII3MY, 1[0 TOYHO BUPAKAE CyYaCHi TeHIEHTIi r100a-
Jizaii yepes BceGiuny yHiBepcasisamito!. [Hakile KaKydu, KpUTMYHA Maca I1alepis,
HakonuyeHnx CBITOBUM OGaHKOM, 3MIHIOETHCS 3aJI€XKHO Bifl OCTATOYHOrO BUOODY,
sruit Oye 3po0bIeHo MiXK BOMa HarpsiMamir: a00, 3a aOCTPAKTHOTO PO3YMiHHSI Bep-
XOBEHCTBA TIPaBa, MOJIEJIb IUPKOBOTO JIPECUPYBAIBHUKA, SIKUM TPAHCJIIOE 1 BTIJIIOE B
JKUTTSI BJIACHY BOJIIO, SIK JIEIIO, 3a3/IaJIeTi/[b BU3HAUEHe, a00, 32 KOHKPETHO-iCTOPHY-
HOTO Ta JIOKAJThHO-YHIKAJIBHOTO PO3YMiHHS BEPXOBEHCTBA TIPaBa, MOJIETh CaJ[iBHUKA,
stxuit (1) cripuiiMae eBHY KyJIbTYPY SIK AaHiCTh (00poOIIsiioun ii IPyHT Ta BUPOIIYIO-
91 1i pOCJAUHN ); TOMY (2) Ma€ CIPUSATH MTOAAIBIITOMY PO3BUTKY 11 crieriuiku (3aMicTh
peautizaiii BJIaCHOTO ySIBJIEHHS TIPO BEPXOBEHCTBO MTpaBa ab0 BUKOPUCTAHHS JOCBILY,
3aMI03MYEHOT0 B KOTOCH B IHINIOMY MICIIi Ta B IHIIWH Yac, IIJISIXOM ITPOCTOTO MOTO
nepeHeceHHs] Ta 3aCTOCYBaHHsS); Y pe3yJbrari 4yoro (3) BepXOBEHCTBO IpaBa SK
Moziesib Moke OyTu He Oijiblie Hixk Oe3lepepBHUM HaBYaHHSAM BCiX 3alydeHUX
cy0’exTiB (PiBHOIO MipOIO 1 MIOHEPIB, SAKi icTOPUIHO chopMyBaH ii
3POCJIA HACTIIBKH, IO CaMi MOXKYTb CTAaTU BUNTEJISIMU HAPiBHI 3 TIEPITAMM ).

\%

Y Oynp-sikomy pasi, a 0cobauBo B cydyacHiil [lenrpanbHiii €Bporni 3 aKTHBHOIO
KOHCTUTYIIHHOIO IOCTUITIEIO, ICHYE CITOKyCa 3MIHUTH TIOTIePe[Hiil HIiriJi3M CTOCOBHO
BEpXOBEHCTBa IpaBa [45] mesHoo (GopMoIo (HEeTUIIN3MY CTOCOBHO HHOT0?, II[0 MOKE

! Mlomo ocHoBHOI kKpuTuKK Teuiit «Law & Development» ta «Law & Modernizations nus.: [34].
CrocoBHO TiparHeHHs1 10 raobasizalii 4epes yHiBepcasizallilo K MEHTaJbHY OCOOJUBICTB,
BHyTpimHbo mputamanuny CIIIA, ski, 6yayunm HammepskaBoto, HabaraTo OifbII YyTAUBI 70
CYTHICHUX TIMTaHb, HiXk 10 APIGHUIb, AUB. orJsa: [43; 44].

2 Ha nigrepaskenns icuysanus B Ilentpanmbhiit i Cxizniii €spomni Hoctajbriunoro izeasy
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1ite GiJIbINE TIOCHJINTH 3aJIESKHICTD aHUX KPaiH Bijl 3pa3KiB, IKUM BOHM CJIIYIOTH, i,
TaKUM YHHOM, MOCTaOUTH iX TBOPYMH MOTEHI{as, MOYyTTs CaMOMOBaru i BiAMmoBi-
JAJIbHOCTI, JKUTTEBO HEOOXI IHI IS 1X yCIINTHOI BiOy10BH.

OTtixe, y cydacHUX CyCHiJIbCTBAX Bapiallii ijieary BepXOBEHCTBA MTpaBa, OMMCaHi
B TEpIINUX ABOX Taparpadax B KOHTEKCTI XapaKTEPUCTUKHU ITCISIBOEHHOTO PO3-
BUTKY, MOXYTb OyTU SIKHAWKpallle THUI30BaHi 3a IOTIOMOTOI0 HaBeIEeHOI HIKYE
tabauii. Hemae HeoOXiHOCTI MiIKPECAIOBATH, 1[0 caMa 115l TUII3allis CKOHLEHTPO-
BaHAa Ha MePexiIHOMY-Z0-BEPXOBEHCTBA-IIPaBa PO3YyMiHHI OCTAHHBOTO, SIK HaM-
6ibIT cyBOpoMy Ta (hOPMATHHOMY, CIIPOIIEHOMY Ta BKpail Heo(MITChbKOMY THII,
npeacraBieHoMy B obpanomy Koncturyritiaum CymoM YTOPIIMHY MLISIXY, OXHO-
CTOPOHHBO HaB'sI3aHOMY KpaiHi, IKUl TOPIBHIOETHhC 3 HabaraTto OiJIbIn 3pianuM Ta
36alaHCOBAaHUM TUIIOM, C(DOPMOBAHUM OJIpasy ICJsT MEPEXOAY 10 BEPXOBEHCTBA
npaBaicss /[pyroi cBiTOBOI BiliHM, 110 iTIOCTPYETHCA AidabHICTIO KOHCTHTYII TTHOTO
Cyny Himeuunnun.

HimMmeupkuii Yropceknit

Koncruryuiitnuit Cyn Koucruryuiitnuit Cyn
30aJIAHCOBAHUH 3aXMCT OCHOBHUX TOTIEPE/THIH HITiTi3M 3MiHEHO Ha (HeTHIIN3M
KOHCTUTYIINHUX LIHHOCTEH
He 3B’sI3aHMI HiYNM, KPiM BJIACHOTO «eJIeTaHTHe JIaBipyBaHHsI»>
OCHOBHOTO 3aKOHY
BPAXOBYIOThCS OUiKyBaHHS 3HU3Y 3i6panHs haHATUKIB, 1110 Oe3aressuiiiHo

3aTBEP/UKYE PillleHHS 1 BCTAHOBJIIOE I[IHHOCTI

BcebOIuHICTh OHOGIYHICTD
JIeMOKpaTHYHa y4acTh / cepa HistIbHOCTI JIeMOKpaTUyYHa y4acTb / cdepa AisyIbHOCTI
OXOILJIEHA 32 MOXKJIMBICTIO BUKJIIOYEHA TPUHITUIIOBO
moTpibHa IMoCTiiiHa JIeriTuMaIis JIETITUMHICTD BUTIJIUBAE TIPOCTO 31 CTATYCY
MUHYJIE TIPUTUHSETHCS MUHYJIe TPUBAE
MIPaBO MOKHA CIIOCTEPITaTH B MMOBHOTI HOTO MIPOMIOHYBAHHST 3pasKiB / TocTabaeHHs
3/1IMICHEHHS Ta 3aCTOCYBaHH TBOPYOTO MOTEHIIATY B afamTartii

BiamosiaHo, 3 oHOTO OOKY, y MiCJAIBOEHHOMY 3PiJIOMY THIII iZiest BEDXOBEHCTBA
IpaBa BUPOCTA€E — SIKIIO TOBOPUTU CUMBOJIIYHO — 3 TPABH, SIK Pe3yJIbTaT 100pe Biji-
qyTHOI 1TOTpebu BHU3Y, Ha [AHi. TakuM YMHOM, BOHO 30epirac Bce CKOPII IIJISIXOM

BEPXOBEHCTBA TIpaBa SIK TaKOro, IO BifoOpa)kye iX JOBOECHHE MUHYJE, 1 MPaKTHYHOI HecTayi
M€BHOTO BIIMBY MiCIASIBOEHHUX KOHTUHEHTAJbHUX (3aXiHUX) TIOIM HA IOPUAUYHUI CTUIb 1
CTIOCi6 MUCITIEHHST MO0 X JKEpes Ta MUISAXiB PO3BUTKY (TIOKA30BUM TIPUKJIAIOM € BUCYBAaHHS Ha
MepIINH TJIaH TTPUHITUIIB SIK OCHOBY apryMeHTallil, TOHOBJIEHA Yy TJIUBICTD 0 BUMOT ITPUPOHOTO
paBa, 0co0IMBO Y (GOPMi «IIPUPOIM peyeiis, i 3pocTaioya KOHCTUTYIIOHAI3AIis JaHUX TPobJIeM),
JIUB., HA JIOJIATOK JI0 cTareil aBropa — [46], 3 oxtoro 6oky, i [47], 3 mpyroro — [48].

CrocoBHO HeEOHO3HAUHOI poJji, Ky Bimirpas Yropcbkuit Komcrurymiitnuit Cyn, moBiabHO
BCTAHOBJIIOIOYY, 1[0 MA€ O3HAYATU BEPXOBEHCTBO IIPaBa B YTOPLIMHI, a IOTIM pOOJISYM BJIACHI
HEOCTIOPIOBaHI BUCHOBKH, 10 MEPETBOPIOBANNCH Ha KiHIEBY MeTy i sine qua non (HeoOXimHy
YMOBY), 1uB.: [49].

! Hurata ognoro 3 cyauais Koncruryuiiinoro Cymy nepioro ckJaMkaHHs 3 A0IIOBi/ IIPo pe3yJibTa-
™ iX aisbHOCTI, IM. Bepema y «Gdbor Halmai & Csaba Tordai [conversation |>, «1le 6yne MeHm
eJIETAaHTHE JIaBIPyBaHHS HAJ[ IPABOBOIO cucTeMoio» [50, c. 68].
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YyIHHOTO CTaBJIEHHS JI0 HapOY, JEMOKPATUYHOI y4acTi B IMUPOKOMY ceHci. Ao, i
rac/loM BEPXOBEHCTBA TpaBa Ha TIPAKTHUIl MOJKe BiIOYBATHCH 10 3aBTOIHO, 32 YMOBH,
1[0 TTPAKTUKA JEMOHCTPYE HOTO MOCTIHY MMUPOKY MATPUMKY. AGO, fioro ctabiibHe
(DYHKI[IOHYBaHHS y CBOIN OCHOBI 00YMOBJIEHE PYXOM IIapaieIbHO 3 TOYHO BiA4yTUMU
OUiKyBaHHSIMU, IPUHANMHI Y TOMY CEHCI, 1110 BEPXOBEHCTBO ITpaBa He TIOBUHHO CTaTH
3apo3yMiinM 3i6paHHAM (haHATHKIB, 0 BU3HAYAE MOJIITHYHI MUIAXY 1 HAIlIOHATbHY
CTpaTerifo PO3BUTKY, pehOPMYyBaHHSI MOPAJIbHUX TEPEKOHAHD i YTBEP/LKEHHS ITiH-
HOCTEl, a Ma€ 3aJIUIMATICS 00€PEKHIUM, HEUTPAILHUM 1 TADMOHIYHUM, 3B’SI3aHUM Y
MPUIHATTI pillleHb TiIbKU cBOIM OCHOBHUM 3aKOHOM, He TTPUBJIACHEHUM KOHCTHUTY-
MIMHUM CYZIOM KpaiHU, a TAaKUM, 110 TIOBAKAETHCS SIK OCHOBA JKUTTS BCIX TPOMAJISTH.
Tomy BapTOBMIT KOHCTUTYIIIHOCTI He Bimmiisge cebe Hi Bix Hapomy, Hi BiJ OKpeMux
TPYTI JIIO/IE.

3 iHmoro 60Ky, MOCTKOMYHICTUUHMI THII, IK HOIYJISPHUI TepeBaskHO cepes
CIeIialiCTiB 3 BIAKPUTOTO CYCIIJbCTBA Ta CHJI TJI00ATI3My, HEJJBOZHAYHO Bif/IaB
nepesary opMasizMy i CyBOpoMy ITpaBOBOMY TTO3UTHBI3MY BCIO/IH, Jle iCHyBaja
Hebe3TeKa HeTaTUBHOI OI[iIHKU WOTO TBOPYMX HOBOBBeleHb. Hampukiasn, gocrat-
HbO PAHO /IJIsI BU3HAYEHHS 3arajibHOTO HANPAMKY 1 KiHIIEBOTO PE3yJibTaTy mepe-
xony Yropcekuii Koncrurymiitauit Cy 3aiiHAB MO3UINIO, Y SAKiil OYJI0 MITYYHO
CTBOPEHO IPOTUPIYYA MiK 3aKOHHICTIO i CIpaBeINBicTIO!, y pe3ynbraTi 4oro Bin
Ha/laB TepeBary nepeadadyBaHOCTI, K €AuHiil rapanTii formale Rechtssicherheit
(popmasbHa TpaBOBa rapaHTOBAHICTb), mepel OyAb-IKUMHU MaTepiaJIbHUMMU YN
cyOCTaHITIOHAIBHUMY [IHHOCTSIMY, TPUIIIOBIIY 3PENITOI BiJ (hopManbHOI Ge3-
MeKH y TpaBi/TpaBa /10 3B’I3Ky BEPXOBEHCTBA MpaBa 3 MUHYJINM, 3aCHOBAHOTO HA
TTOBHIH BiJIMOBI Bi/l yChOTO, IO CTOCYETHCS BEPXOBEHCTBA ITPaBa. TakKUM YMHOM, i
cKopile HemepenbauyBaHoO, BiH 3a3BUYail pOOMB BUCHOBOK PO HEKOHCTHUTYIIiii-
HICTb IeSTKUX KJIIOYOBUX aKTiB (3aKOHOIPOEKTIB 1 3aKOHIB), HE CIMPAOYMCh Hi HA
1110, KPiM BJIACHOI BipTyaJbHOI «HeNUCaHOI KOHCTUTYI(ii» a00 IOMUIKOBUX [TOCH-
JIaHb Ha PIillleHHs <«I[MBiJMi30BaHUX HaIlili», a00, IKIIO MMeBHA CTATTS KOHCTUTYI]
BM3HABAJIACh SIK [KEPEJIO TIPaBa B IIJIOMY, TPOCTO onucy Pecrnybmaiku YropmuHu
AK «He3aJeKHOI, IeMOKPaTUYHOI JepkKaBU 3 BEPXOBEHCTBOM IpaBa»2. Y Takwuii
croci6b BiH Mir, 3BUYAiHO, CTATH KEPiBHOIO CHJIOI0 TIOCTKOMYHICTHYHOI TpaHchop-
Mailii YTopuuHu, CIpUsAOYn ii BUPOKEHHIO Y HiYMM He 00yMOBJIEHY MOCJIiIOB-
HICTb, 1110 MOT'JIa BPEIITi-PeNIT 3aKOHCEPBYBATHU CTapi MOJITUYHI CUJIH, SIKi 3apa3
Morsin 6 MOBEPHYTHUCH SIK HOBI, 3abe3IeueHi, cepe/] iHIIOoTo, HOBOIO JIETITUMHICTIO
Ha OCHOBI BEpXOBEHCTBA IIpaBa.

! CrocoBHo pisHEX pilleHb, yXBaJeHUX CyCiaHiMu Kpainamu, auB.: [51].

2 Koncruryuis, Akt XL (25 yepsus 1990), naparpad 2, yactuna 1.

Caig 3a3HaunTH, 1o Yropcbkuii Koncturytiitauii Cyz TpakTyBaB el apryMeHT SIK OCHOBY TSI
(hopMyJIIOBaHHS apryMEHTIB TPOTH NPUXUJIBHUKIB AEpPKAaBHOTO BTPYYaHHS B EKOHOMIKY,
HE3BAKAIOYM HA Te, IO ITIOHSTTS «BEPXOBEHCTBO IIpaBa» He MOTPeGYE KOMHOI OJHO3HAYHOI
OPUANYHOI ediHiItii.

CTOCOBHO TIEPUINX JIEB'SITU POKIB BIIOPSKYBaHHS CY/[OM IMIJISXiB 3MiH [UB. IONEPEIHE
sayBaxxeHHs. [1{omo BiHOCHOI BiAKPUTOCTI BepXOBEHCTBA IIPaBa, SK i/IeaJ/bHOTO MPUHIINIY, TaK i
KOHKPETHOTO PillleHHSI, 3Ba’KEHOT0 B MEXKaX i/1eanbHoro banancy fic et nunc ta in concreto B TaHUX
MPaBOBUX OOCTaBUHAX Y IIJIOMY, IUB.: [52].
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B ymoBax 3miHu 4aciB i mosiTHYHUX BITOA0OAHD MO0 YIIPABIiHHS TaKWil TijI-
XiJI 10 BEPXOBEHCTBA TIpaBa HiKOJU He TParHyB MOIYJISPHOCTI abo ydacTi y jgeMo-
KPaTUYHKX IpoIlecax. 3aHaATO CKJIAAHO OYJIO TIepeKOHATH KOTOCh, OYTH IOy THM i
OTPUMATH TMO3UTHUBHI BiATYKH, HA OCHOBI SIKMX MOTJIa OYTH BUPIIIeHa IOJIsI HAIlil.
Y baratbox cipaBax KOHCTHUTYIIiHA IOCTUIS oOpaia HAIPSIM, MPSIMO TIPOTHIIEK-
HUH M03UIIii OiTBIIOCTI y TyOMIYHOMY CEKTOPI, BKIIOYAIOUN TapJIaMeHT, YPSII, TIOJTi-
TUYHI MapTii, a TaKOXX aKaJeMiuyHy CIIJbHOTY Ta YHIBEPCUTETH, ITOBHOIO MipOIO
YCBIZIOMJTIOIOYY TiJIBKY OJTHE: BiH He TiJIATAE JKOAHOMY KOHTPOJIIO, & HOTO PillleHHs
MarOTh KOHCTUTYIIMHY CUJTY €0 ipso, OTKe, MOTO OJTHOCTOPOHHI aKTH BiJl TIOYATKY €
HEOCTIOPIOBAaHNUMM.

[naxmre kaxxydw, i1ess BepXOBEHCTBA MTpaBa SIK Taka 3Be/leHa TYT /10 BCECUIBHOI Ta
6e3KOHTPOJILHOI IUCKPEIiiTHOT BJau. 3aMiCcTh OMKYBaHHS CYCITIIHBHUM ITPOTPECOM i
JTOJIET0 HAPOJLY, 111 KOHCTUTYIIHA IOCTHIIIST OOMEKYBAIACh YTBEPKEHHSIM BIACHIX
iHTepeciB, iTHOPYIOUN iHII (HaKTOPH, OCKITBKU 3a37aJ€eriib TApAaHTOBAHO, MO BUJI
KOHCTUTYIIITHOCTI, Ky BOHA IO3WIIOHYE SK TOJOBHY ILIHHICTb, HEOOXiAHY /s
BU)KMBAHHS Hallil, Bijl MIOYaTKy NPUTAMAHHUM il Ta BTiJIEHUH y Hild.

V rakiit curyanii! posgymm A. Jlaiici Ipo cycIHiibHy AyMKY SIK HaiiBasKIuBimie
MiATPYHTST Oy/b-SIKOTO TIPOTPECY B TIPaBi [54 | 3a/UIIAIOTHCS YPOKOM, SIKUI HAM TIe
HaJIe)KUTD 3aCBOITH; 1€ (PaKT, He3BAKAIOYN HA SKWI Pi3HOMaHITHI (GOpMHU, y STKUX
izlefo BepxoBeHCTBA MpaBa Oy/0 IHCTUTYIIOHAII30BAHO 0 CHOTO/HI, MOCTAIOTDH SIK
CUJIbHA ITUBLJI3aIliliHA I[IHHICTD.
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Bapra 4. BepxoBeHCTBO npaBa, a6o [lunema eTocy: BUPOLUYBaHHA 4U
MexaHiyHe HaB’A3yBaHHS

AHoTauiqa. MoctaukTaTopchki Moaeni TpPaH3uUTy MOXyTb OyTu peanisoBaHi abo
Yyepes NoBHY Nopasky i3 36epexeHHsIM BiliCbKOBOIr0 KOHTPOJIO, L0 PO3PUBAE 3B’A30K 3
MUHYIMM 32 JOMOMOrOK0 NPEBEHTUBHUX JIOKASIbHUX MPAKTUK HOBOIO HaBYaHHS OEMO-
kpaTii (9K y nepiog, nicna pyroi CBiTOBOI BiliHM), @00 NPOCTO LUASIXOM MPOrooLIEHHS
3piNoro BEpPXOBEHCTBA Npasa, fK Le Ma€e Micue CbOrogHi (Hanpuknag, y cutyauii
NOCTKOMYHI3MY). [1pakTrka Moxe 3MiHIOBATUCh 3aJIEXHO BiJ, TOrO, YN € BEPXOBEHCTBO
npasa Habopom abCTPaKTHUX i MOBHICTIO KOANGIKOBAHUX O4iKyBaHb, YU Lie BCbOrO NuLle
3arasibHOBU3HAHWM igean, Wo BUHUK KOJINCh Y BiAMOBiAb HA KOHKPETHI BUKJINKN Y NEBHO-
My MiCLi Y MEBHWUIA YaC 3@ NEBHUX iICTOPUYHUX 0OCTaBMH. Y TakoMy pasi e MUCTELTBO
6anaHCyBaHHS Mi>XX KOHKYPYIOYMMU LLiIHHOCTSIMUW B MeXax Moro etocy: 6opoTbba He Moxe
NPU3BECTN A0 AKOroCb OCTATO4HOrO pedyfbTaTy, OCKifIbkM LEe MPOLLEC HAaB4YaHHSA, B
SIKOMY MPOSIBASIOTLCS HOBI PUCK Y BiANOBIAb HA HOBI BUKTMKN. 3PELUTO Mae 6yTn 3po0-
NIeHO BMOIp MixX NO3ULAMU «LIMPKOBOIO ApecupyBasibHUKa» i «cafiBHUKa». 3aKOHOMIPHO,
O O0BEAETbCS TakoX 3iTKHYTUCSA 3i CMOKYCOIO 3aMiHUTW NONepPeaHin HiriniamM nesHUm
BUAOM PETULLM3MY, i e MOXE MOCUIINTU 3aNEXHICTb JAaHMX KpaiH Bif, 3paskiB, AKUM
BOHW CNiayl0Tb, Yepes3 nocnabsieHHs ix BaCHOI BiANOBIAANbHOCTI, XUTTEBO HEOOXiAHOI
019 YCMiLWHOro OHOBJIEHHS.

Kno4oBi cnoBa: noctamMKTaTtopcbki MOAeni TpaH3nTy, BEPXOBEHCTBO Npasa, eToc,
KOHCTUTYLiMHA I0CTULIS.
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Bapra 4. BepxoBeHCTBO npaBa, unv [lunemma 3Toca: B3paliMBaHue UIn
MexaHun4yeckoe HaBsi3biBaHue

AHHOTauuns. NOCTAMKTAaTOPCKME MOAENM TPaH3MTa MOryT ObiTb OCYLLECTBAEHbI
MBO Yepes NOHOE NMOpPaXeHne C CoOXpPaHEeHMEM BOEHHOrO KOHTPOS, paspbiBatoLLee
CBA3b C MPOLWIbIM Yepesd MPEBEHTUBHbIE JIOKa/IbHbIE NMPaKTUKN peopraHmsaumn B Xxoae
nepey4mBaHns 4EMOKPATUM (Kak B Nepuog nocne BTopoii MMpoBOIi BOWHBI), TGO Npo-
CTO NyTEM MPOBO3rNalleHns 3pesioro BEpXOBEHCTBA Npasa, 4To UMEET MECTO B HACTO-
siLee BpeMS (Kak B CUTyaLMn NOCTKOMMYHM3Ma). [TpakTnka MOXeT U3MEHATLCA B 3aBU-
CUMOCTM OT TOro, SIBASIETCHA NV BEPXOBEHCTBO Npasa HabopoM abCTPaKTHbLIX 1 MOSIHOC-
Tbi0 KOANDULIMPOBAHHbBIX OXWAAHUIA MW 3TO BCEro nub OBLLENPU3HaHHBIA naean,
KOTOPbI BO3HMK OOHaX/Abl B OTBET HA KOHKPETHbIE BbI3OBbLI B ONPEeAe/IeHHOM MecTe 1 B
onpefesieHHoe BpeMs MOA BAUSIHUEM OMNPELESIEHHbIX NCTOPUYECKNX 0BCTOSATENBCTB.
B Takom cnyyae 370 MCKYCCTBO 6afiaHCUPOBaHUS MeXAY KOHPANKTYIOLUMN LLIEHHOCTS -
MM B pamKkax ero artoca: 6opbba HEe MOXET MPMBECTU K KAaKOMYy-TO OKOHYaTENbHOMY
pesynbTaTty, MOCKONbKY 3TO NPOLECC 06y4eHMs, B KOTOPOM NOSBASIOTCS HOBbIE YEPThI B
OTBET Ha HOBbIE BbI30BbI. B KOHLLE KOHL0B, [OMKEH ObITh CAeNaH BbIOOPp Mexay no3num-
MU «APECCUPOBLLMKA B LIMPKE» U «Cad0BHMKA». 3aKOHOMEPHO, 4YTO NPUAETCH Takxe
CTOJIKHYTbCS C UCKYLUEHNEM 3aMEHbI MPEXHEr0 HUMMAN3Ma HEKUM BUAOM deTnLIn3ma,
N 3TO MOXET YCUINTb 3aBUCUMOCTb pacCMaTpUBaEMBbIX CTpPaH OT 06pasLLoB, KOTOPbLIM
OHU CnenyioT, Yeped ocnabneHne nx cCoO6CTBEHHOM OTBETCTBEHHOCTU, XXU3HEHHO HEO6-
XOOUMOW AN1F yCNELHOro 06HOBAEHMS.

KniouyeBble cnoBa: NocTAMKTaTtoOpckue Mogenu TpaH3nTa, BEPXOBEHCTBO Npasa,
3TOC, KOHCTUTYLMOHHASA I0CTULMS.

Varga C. Rule of Law, or the Dilemma of an Ethos: to be Gardened or
Mechanicised

Summary. Post-dictatorship models for transition can be either total defeat with
military control, breaking past continuity through preventing local practices to re-organise
while re-educating for democracy (as in post-WWII) or just declaring full-pledged rule of
law operating from now on (as in post-Communism). Practice may vary in whether or not
the Rule of Law is a set of expectations categorically absolute and exhaustively codified
or just a respectable ideal having once developed in response to particular challenges
somewhere and somewhen, under given historical conditions. Then, it is an art of
balancing amongst conflicting values within its ethos: a strive never to end and close, as
it is a learning process surfacing new features once new challenges are to be met.
Eventually, a choice has to be made between attitudes characteristic of a circus trainer
and a gardener. The temptation at substituting past nihilism to a kind of fetishism is also
to be faced, as it may strengthen the dependence of target countries on pattern-
following by weakening their self-responsibility, vitally needed for successful recovery.

Key words: post-dictatorship models for transition, Rule of Law, ethos, consti-
tutional adjudication.
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'PYKTYPA €BPOIIEVICHKOI'O TIPABA

Y. BAPTA

00KMOp 1OpUUHHUX HAYK,

npogecop,

oupexmop Incmumymy pirocoghii npaea
(Kamoauypkuii ynieepcumem Yzopusunu),
3acayxcenuil npogpecop-0ocaionux
(Incmumym npaeoeux docaioxcens
Yeopcokoi axademii nayx, Byoanewm)

Ilpasosa kyavmypa. Po3rnsigaloyu LTiCHICTh TIpaBa $IK CTPYKTYPHOTO SIBUILA
[1,403], MOXJIMBO BUOKPEMUTH HACTYTIHi TPU HOTO piBHI:

Ilpaso

306HiwHIl pigeHb
(TIpaBOBi HOPMHU, TIpELIEAEHTHE TTPABO TOLLO)

[Ipasosa kysemypa
(TIpaBOBi MOHATTS, 3arajibHi MPUHLMITY, IOPUAAYHA TTPAKTUKA)

Brympiwns cmpykmypa

i K He JUBHO, MOXHa 3pOOMTH BUCHOBOK, ILIO IO LIbOTO 4Yacy IMpaBoBi 3acanu €B-
porneiicbkoro Coto3y (man — €C, €Bpocoio3) OXOIUTIOTh TUIbKU NEPLLNIl piBEHb
[2, 449]. IHWMMHU coBaMM, KYJIBTYpa i OCHOBHA CTPYKTYpa €BPOIIEHCHKOIO Tpasa,
JiOro KOHLIENTYaJIbHi, TEOPETUYHI i METOMOJIOTIYHI 3acaau, JOKTPUMHA (B PO3yMiHHi
Rechtsdogmatik) — po3po6JieHi He TOBHOIO Mipo10, He HaOyJIX Ha CbOTOMHILLHII I1eHb
CBOEI LIJTICHOCTI.

J1ificHO, TTOHATTS 06’ €Kmusayii npasa iCHye BXe I0BOJII 1aBHO, i BTUIUIOCH Y dop-
Mi 3HaYHOI CYKYITHOCTi MpaBWJI 3 TOCUTh XaOTUYHOIO CTPYKTYPOIO. YTOIU, YKJIaNAeHi
3 €porneiicbkuM Co1030M, IMPEKTHUBU Ta iHILI JXepesa MO3UTUBHOTO MpaBa, MpU-
WHATI TIpeICTaBHULILKUMU Ta MIiXypsiIOBUMU opraHaMu €Bporeiicbkoro Coiosy, a
TaKOX CYKyMHicTb pimeHb Cyny €C dhopMytoTs npaBo €Bpocoro3y. He3Baxarouu Ha
e, IO LbOro 4acy CYKYIHicTh mxepen nmpaBa €C He Oyna Hi 4iTKO BU3HAY€Ha, Hi
y3arajbHeHa: He CIIOCTepiraeThesl aHi ycrtaseHoi (OpMHU MPaBOBOI KOHLIENTyasli3aLil,
aHi CTpaTeriYyHoOro pO3BUTKY, SIKWiA BiIOYBAETHCSI HA OCHOBI PSITy MPUHLIUITIB, CTBOPIO-
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CTPYKTYPA €EBPOITEHCHKOIO [IPABA Y IIOPIBHA/IbHIA [TEPCITEKTHBI

I0YM FapMOHIMHY KOHLeMnuUilo0. HaBiTh Te, 1110 pO3yMi€ThCs SIK OiJIbIII-MEHIL y3roJxXe-
Ha METOIOJIOTiS, BiICYTHE B JTaHOMY mpolleci. I, 3BiCHO, 3BaXalouy Ha BUILICBKA3aHE,
OYEBUIHO, 110 HE iCHYE CIIPaBXHbOI JOKTPUHH, SIKILO TiIBKM HE BiTHOCUTH IO IO-
KTPUHM HaBiTh Ti aBTOPCHKi mpalli (10 MepersigaoTbess abo MepernucyroThess Majao
He 1LI0HA), SIKi, 31a€ThCS, 3BITYIOTh IPO KOXHY MOIi0 HE3aJIEeXHO Bil ii TeMaTUYHOL
NPUHAJIEXXHOCTI 1 IKi 3a3BUYaii Mo30aBJIeHi i1e1, HE3BaXKal0uM Ha T€, 1110 CTBOPIOIOTHCS
MiJ BUTJISIOM iCTUHHOI HayKU.

Tum He MeHI1U, iHdDOpMaLlig Y BUIJISIAI HAKOITMYEHMX HOPMATUBHMUX MarepiatiB, Y
KpalllOMy BUIAIKY, OiJibllie HAaraay€e BeJIMYe3HU MacUB B3aEMOITOB’I3aHUX JAHUX, LIO
MOITOBHIOETHCS, SIK CITaAOK JaBHiX TpaaMLiil aHIJIOCAKCOHCHKOIO MPEeLEAEHTHOTO I1pa-
Ba. TaknM YMHOM, DOPMYETLCSI CYKYITHICTh BaXKOI1 A/is1 pO3yMiHHS iHGopMallii, SIKY
MOHa K1acydikKyBaTH TITbKH LIISIXOM BUKOPUCTAHHS TTIEBHUX METOiB BUOKPEMIIEHHS
TUITOBUX MiArPYII, 10 3TOJ0M JOIIOMOXE BIIOPSIAKYBATH LIeH OiHCHO HEMUHYYHUIA XaoC.
Lliel MeTH MOXHa TOCSITTH LIUTSIXOM BUIUIEHHS MEBHUX OJIOKiB iHdopMallii, sKi Biipi3-
HSTIOTLCSI ITO-CIPaBXHbOMY 3HAYHUMM IHEepeHLIITHUMM O3HAKaMHU, SIKILO iX pO3IJis-
JATU 3 KOHKPETHOI TOYKHU 30py. OQHaK, Tpeba MaTH Ha yBa3i, 110 XO/JEH i3 TAKKUX CTPYK-
TYpHUX €JIEMEHTIB HE CJIi BBaXaTH He3aJIeXXHUM a00 BiTOKpeMJICHUM Y JaHii HopMi.
Lle TakoX B k0QHOMY pa3i He 3yMOBJIEHO 3a31ajeriab, OCKiIIbKA BUKOPUCTAHHS Pi3HUX
Ha0OPiB IMPUHLIMITIB a00 METOIB y CIIp0O0Oi CTBOPEHHS1/CIIPUMHSTTS IIOPSIAKY MOXE IpU-
3BECTH JI0 3HAYHOI'O PO3PUBY iHILIMX B3AEMOTIOB’ I3aHUX €JIEMEHTIB. Y pe3y/sTarti 0y10 6
MPOCTO [IOMWJIKOBUM Ha3UBaTH 1€ TTOPSIAKOM a0 CUCTEMOIO.

SIk6M MY HaBiTh HaBaXXWUJIMCh IIPUUTH IO IKOTO-HeOy b BACHOBKY Ha OCHOBI 3aIie-
peYeHHS iCHYBaHHS i OYeBUIHOI HEMOBHOTU CUCTEMU, TOdi, 3BiCHO, MU YCBIIOMUIIN
0 Te, 110 MpOoLIeC PO3BUTKY B MOT0 HUHILLIHBOMY BUIJISIIi MOXE PO3YMIiTUCh Ta TPaKTYy-
BaTUCh TIJIbKU SIK ¥acmkoseuii, OCKIbKY BiJICYTHI HaBiTh yCTaJ€Hi MOTEHLINHI OCHOBH
i HaOOYyIOBU: MU CIIPUMMAEMO TUIBKM CKOOPAMHOBAHI HaMipH i mii, a HE HisJIbHICTb
HacIpaBii €AMHOro criBroBapucTBa [3, 198]. [ToMiTHO BiICyTHSI pO3BMHEHA 3arajbHa
MpaBoBa KyJIbTYpa, 1110 NPHU3BOAUTH 10 3HAYHOTO MOAAIbILIOrO gidcmasants. 1, 3pelu-
TOI0, B €BPOIENCHKOMY IpaBi KOHKPETHI CKJIAAOBI CITIJIbHUX HaMipiB i 3000B’s13aHb
MOXYTb OYTU 3amiujeni okpemumu yinsimu, siKi, s BUSBISIETbCS, BCE YACTILLE MOXYTb
iCHyBaTH BiIOKpEMJIEHO. Y TaKOMY pa3i MM MOXEMO OTPUMATU ACUIO iMnpogi308a-
HUll pe3ysbTaT: MOCTYIIOBUII Iporpec, repeadayeHe 3a 3aMOBYYBAHHSM IUIaHYBaHHS
YIOBIJIbHIOIOTbCS Yepe3 HeOOXiIHICTb JOCSITHEHHSI KOMITPOMICiB, TOMY 11O Te, 11O B
iHILIOMY BMITaAKy MOIJIO O CTaTM KOHLIENTYaJIbHO MOCTiIOBHUM ITPOrpPECOM, MOXE
3Ha4YHO raJibMyBaTUCh (i IepeBaXXHO raJIbMy€ETbCSI) CrieLiaIbHUMU pillieHHSIMU ad hoc,
AKi NIPUIMAIOThCA JIeIb HE 1OAEHHO. |HILIMMM ClIoBaMU, MU MaEMO BeJIMUYE3HY J00-
pe chopMoBaHY, 1il04y iHCTUTYLIHHY CTPYKTYpY, KEpOBaHY aBTOPUTETHUM aIrapaToM
YMHOBHHUKIB, SIKi TPMMalOTh BJaay y cBoOix pyKax. OTxe, OKpeMi ClIy>K00BLi poOasATh
BCE, 1110 BBAXAaIOTh 32 HEOOXiIHE Y MeXaX CBOIX MOBHOBaXeHb. | SIKILIO Ti/IbKY iX Ail HE
MPU3BOAUTD JO SIKOTOCbh CEPIIO3HOI0 HECIMOMiBaHOro 30010, TO MOBCIAKIEHHE YIpaB-
JIiIHHS 100pe BUKOHYE CBOI (PYHKIIT.

Y LbOMY BUMAAKy €BpOIIEChbKe MPaBO € mMopuHHUM; XOIHA YaCTUHA HACTIPaBi He
€ OpUTiHATbLHOIO — OCKiUIbKM BOHA HE € Ti€lo, sika cama cebe CTBOPIOE, a Ma€ MOXil-
HUi1 xapakTep. AGO 0Cb TUTTOBMIA TpuKJIaza: «3akoH €C He € “eBpONeinchbKOI0 MPaBOBOIO
KyJIbTYpOI0”, ajle € Pe3yJbTaTOM €BPOINEIChKOI NMpaBoBOi KyIbTypu» [4, 216]. Takum
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4. Bapea

YHHOM, SIK O MM HE HaMarajiuchb, Ha JaHU MOMEHT MU HE MOXEMO CUCTEMATU3yBa-
TH «3arajbHy MpaBoOBY AOKTpUHY» [5, 41], sika Oyae CKJIAAATUCh i3 3arajibHUX [MOHSTb,
criocobiB MUCJIEHHS | YHi(hiKOBaHOro cTaBjieHHs 10 3aKoHy. Cepes IpeacTaBHUKIB €B-
PONENChKUX MPABOBUX LUKII BiICYTHSI €IHICTh CTOCOBHO BUPIILIEHHS 1[bOTO MUTAHHS,
ToMy HEMa€ HIYOro AUBHOTO B TOMY, 1110 BiICYTHICTb TAKOI €MHOCTI 3MYILLIYE BUCHUX 30~
CepeIuTH 3yCWLIS Ha IMiAroTOBLI €IMHOI 3araJbHOEBPOIEHCHKOI KoaudikaLii [6, 89].
Komudoikauiss € dopMolo, B SIKiil BTUTIOETbCSI HEOOXiIHA KOMIUIEKCHICTb 3arajlbHOIro
TpaBa, 3BaXXKaI04M Ha HEYIiTKiCTb IIEpBUMHHMX 3acal (OpMYBaHHS i TOM (akT, 110 aMepu-~
KaHCBKUU €KCTIEPUMEHT 3 OKPEMUMHU (TUTIOBUMU) KOACKCAMU i HEOMDILIIHHUMU BUTSI-
raMH 3 3aKOHY 3aJIMIIMBCSI HEBUNPOOYBaHUM. baxxaHuM € HhopMyBaHHS KOJIEKCIB, TOO-
TO LIEHTPATi30BaHe BBEACHHS 3arajJibHOrO 3BOMY 3aKOHiB. Tak0X aKTMBHO I MOLIYK
HOBUX BapiaHTIB BUPILLIEHHS CUTYALliil, ILIMPOKO OOrOBOPIOETHCS IOUTAHACHKUM TTiIXi,
iIes SKOro moJisira€ y MOXJIMBOCTI BUOOpPY (Ha HAlLliOHAJILHOMY a00 iHIMBiAyaJIbHOMY
piBHsIX, TOOTO Yy KOXKHOMY KOHKPETHOMY BUMAnaKy). HaBiTh Tak 3BaHa «3arajbHa CHUC-
TeMa LIHHOCTEU» pO3IJISIAEThCS HiOM «TPOSIHCBKMM KiHb» 1 3aMiHIOETbCS HA KOAU(i-
Kallilo TIpY YTBEPJXKEHHI I KOHTUHEHTAJIbHOI IMPUPOIU Ta CUCTEMHOCTI, HE3BaXXalouu
Ha HeJOCKOHAJTICTh iCHYI0YOI IeMOKpaTil. 30a€ThCsI, 1110 BCHOTO LOTO JOTPUMYIOTHCH,
He3BaXaloyM Ha Toil (hakT, 110 caMi JIMLIE MPUHLIMITY 0e3 YHi(piKoBaHOCTI, sIKa JIEXHUTh
B OCHOBI KYJIBTYpP, HE MOXYTb FapaHTyBaTU MpaBoBY 6e3reky. | xoua yrony € HaubiabI
TEXHIYHUMM acCIieKTaMM BCiX BIIHOCHUH Y MeXaX IPpHUBATHOr0,/LIMBITIbHOrO/KOMEpPLIiii-
HOT'O MpaBa, Ha piBHi CIMiBTOBApMCTB BUHUKAE Xa0C YEpE3 Ka3yasi3M IX peryatoBaHHS.
OnmHak, He3BaXxalouy Ha BCE 1€, MOXHA CMITUBO MEPEeN0auuTH TTOCTYIIOBE 30JIMXEHHS
LLJISIXOM 3aIIPOBaIXKEHHSI CITIBHOTO PEryIIOBaHHS.

KysnpTypa He 3a/IeXXUTh Bill 4acy. ToMy KyJabTypy He CJifl pO3IJIsiIaTy K CUMBOJI,
BTUJIEHUH y TpaaUlisix MIEBHOIO Mepioay yacy. BaXauBilLlMM € Te, 110 KyAbTypa Ma€
HaMip nepedamu mpaoduyii dani |7, 181]. YcBimomyieHHs MoOyooBU TpaaMlii HE HO-
cTaTHbo. ToMy, sIK 1€ IIMPOKO 3a3HavyaeTbesl, «EBponercbkuii Colo3, K i Oyab-sKa
JiepXaBa, oTpedye CUMBOJIIB, CIIOrafiB Ta Mi(iB, sIKi MOXYTb CTAaTU JKepeJiaMU abo
KaTajizaTopaMM €MOLIifiHOI npuxmIbHOCTI» [8, 159]. I1poTe iHCTpyMEHTH €BpoIeii-
CBKOI'O MpaBa, SIK MPaBWIO, IPOCTO MEeXAHIYHO HAUaPO8YIOMbCsa Ha BXE iCHYIOUY Tpa-
JTULIIAHY CYKYITHICTh [IPAaBOBUX HOPM, HEe Oyy4yr OpraHivHO iHTETPOBAaHWMHU, 200 Ha-
BiTb 0€3 HaMaraHHs 3IiMCHUTH IX YCITILIHY iHTerpauito. ToMy «€EBpONENHCHKI MPaBOBi
HOpMH OYKBaJIbHO CKOITIMOBaHIi i BCTaBjeHI B HALlIOHAJIbHE 3aKOHOIABCTBO, HABITh
6e3 Oyab-SIKOi CIIpOOU iIHTerpyBaTH iX y HOBe €AuHe Liiie» [9, 87]. I 1ie Mae Miclie, He-
3BaXKalouM Ha Te, 110 CIIPaBXHE IXepesio GOpMyBaHHS BHYTPIILIHHOIO 3aKOHOAABCTBA
MOXe OyTH oxapaKTEepH30BaHE SIK Take, 1O 3aJeXaTb Bil (PaKTOPiB 100 3JIUTTS, HE
repeadavyeHoro 3aKOHOM, TaK sIK BCE «lI€ NEpPEBAXHO MUTAHHS 1pagoeoi Kyabmypu,
aHiX IMO3UTUBHOIO IpaBa». Y pe3yabTaTi ouikyBaHa B3aEMO/Iisl, sIKa BiIOYBAETbCS B
KYJIbTYPHOMY KOHTEKCTi, IKUM (paKTUYHO 3aCHOBAaHUI Ha B3a€EMOBIIHOCHUHAX, TO3-
GaBJICHHH TUTIOpai3MYy, i ITIPOCTO MPU3BEAE 10 OAHOCTOPOHHBOI i3omslii. KpiMm Toro,
1I¢ BiIOYBAETHCSI B pAMKaX IPOLIECY, IKUH KEPYETLCS, TaK O MOBUTH, HaJHALIIOHAJIb-
HUMHM HOpMaMM Y HalliOHAJIbHOMY IIpaBi, SKUM «HUHI IepeOyBa€e Ha eTarli npasogoi
akyasmypayii» [10, 493]. TuM He MeHILI, Li¢ Ja€ HaM II€BHE IOYYTTS HaJii, OCKiJIbKU
HeCKJIaJHO YSIBUTH, 1LIO psAJI HALIIOHAIBHUX aKYJIbTypaLliii, sIKi BiIOyBaIOTbCS Y 3B’ SI3KY
3 «IIIOKOBO MNOOATi3alli€l0», B KiHLIEBOMY PE3YJIbTATi TOBUHEH CIIPOBOKYBATHU 3BO-
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POTHY peakllilo, IKa IMOJISIra€ y MOCTYNoOBOMY (OpMyBaHHi BCi€l CTPYKTypH. IHIIMMHU
CJIOBaMM, Lli HAA3BUYANHO CKJIagHI KOMIUIEKCH MepeadayaroTb NPUXOBaHUM MOTEH-
LiaJT IJIST MaHEBPY i BIUIMBY, a TAKOX MalOTh MEXaHi3MU, SIKi HABpsIL Y4 MOXHa BUSIBU-
TU 3a3JaJIeriab, ajie IKi B TOU Xe 4yac i y 3HayHil Mipi 30aTHi AiITU BpO3pi3 3 IPOrHO-
30BaHUMM HAMNpsSIMKaMU i MUTaHHSIMU.

3arajioM KyJbTypa BUBHAYAEThCS SIK XapaKTepHa puca CITUIbHOTH, TPOrpaMyBaHHs
KOJIEKTUBHUX nomisiaiB. [IpaBoBa Ky/nbTypa, siKa BiIpi3HSETHCS Bil MPOCTHUX 3BUYOK,
HaBUYOK i BITHOCUH, TAKOX PO3YMIEThCS SIK 00pa3 MUCJEHHS (SIK€ MOCTIHO pO3BU-
BA€ETHCSI) 3 MOMEPEAHbOIO CEJIEKTUBHOIO CUIOIO, SIKa, SIK YaCTUHA CITPaBXHbOI OHTO-
JIOrii 3aKOHY, HaOyBa€e ()OpMM y B3a€MOJIIi 3 KOXKHUM 3 HaC y paMKax JIaHOI KyJIbTypH,
HaBiTh SIKILIO TOJOBHUM YMHOM 3aCTOCOBYETHCS INpaBO3HaBLSIMU. He3Baxarouu Ha
3Ha4YHy 00’€KTMBALLil0, MpaBoBa Ky/abTypa €Bpomneiicbkoro Coro3y € HEAOCTAaTHLOIO,
3BOAUTHLCS 10 MOBEPXHEBUX MPOSIBIB, SIKi CTUMYJIIOIOTLCS, TOJIOBHUM YUMHOM, 3aIo-
3MYEHUMM KOMITOHEHTAaMU. 3a HasgIBHOCTI Pi3HUX TUIi3aliil y Mexax Coro3y TaKoxX
MOX€ OyTH MOPYLLUEHO MUTAHHS, SIKi 3 KOMIIOHEHTIB HalliOHAJbHOIO IpaBa CTalOTh
CIMUTBHUMM i 110 MOBUHHO 3aJIUIIUTHCH Bill HalliOHAJbHUX MPaBOBUX KYJIbTYD, SKILIO
iX CKJIa[I0Bi YACTUHU € OKPEMUMH €JIEMEHTAMMU, SIKi MOXYTb BiIbHO OOUPATUCH.

Dynukuionysanns eeauxoi cucmemu. 3aBISIKA (PYHKLIOHYBAaHHIO €BPOIENCHKOIO
npaBa c)opMyBaBCsl HOBUI MOPSAIOK, SIKUU Ii€ K gidkpuma cucmema. 3BiCHO, iCHY-
IOTb ME€BHI HApiXHi KaMeHi, Taki K LIiHHOCTi, MPUHLIMIIH, i JOBOJI BeJIMKA KiJTbKICTb
npaBwi. TUM He MEHIl, BCE 1€ BiTUyTHO BIOPSAKOBYEThCS Y CUCTEMY i3 IPOTHO30-
BaHUMHU CTaIisIMU, 3alIpOrpaMOBaHUMM 3a3Jajerigb TiUTbKM 3 ypaxyBaHHSIM iX ¢ak-
TUYHOT'O CYYaCHOTO pO3yMiHHS. TUM He MEHILl, XOJeH i3 KOMITIOHEHTIB, SIKi BXOAATb
J0 i€l (PyHKLIOHAIbHOI OAMHULII, HE MOXe OYTH BiAIpaBHOIO TOYKOIO MPHU CIpoOi
OMNMCATH 3aTaJIbHUI XapakTep creKTpa ii CUCTEMHOIO BIUIUBY, ii CTPYKTYpY, MalOyTHI
NpoLIeCH, po3rouari Bif ii iMeHi, i IX HOpMaTUBHO NepeadayeHi Kopesilil. Yci ii efe-
MEHTH € B3aEMOIOB’A3aHUMH 1 MTONEePEeIHbO BUBHAYEHUMMU, TOOTO caM Io cobi OKpe-
MU €JIEMEHT HE Ma€ BUPIILAJIbHOI CUJIM, TOMY NEPeOYBaA€ TiJIbKMA B [IEBHUX THYYKUX
Ta nepexigHuX (ToOTO 6e3MocepeIHbO aKTyali30BaHMX) 3B’SI3KaX 3 iHIIMMU €JIEMEH-
TaMHU, SIKi 30aTHI JEMOHCTPYBATU BUpILIaJIbHY CUIY. Asie HOro KOHTEKCTyasi3auis i
MO3ULiOHYBaHHS BU3HAYAETHCI KOHKPETHOIO CUTYALIi€I0 Y IEBHUI MOMEHT Yacy, ToO-
TO 10T0 BiIKPHUTICTIO MO BIZHOLIEHHIO A0 30BHIlLHBOI CUTYallii, HIOrO CTpaTEeTiuYHUM i
TaKTUYHUM BUOOpPOM IIpU BUPILLIEHHI peaibHUX MpoOJeM, SIKi BUHUKAIOTh Y peallb-
HOMY CBITi Y KOHKpeTHii cutyauii [11, 219]. B yMoBax rocTiiftHOi B3aEMO/il €AUHOIO
PEATbHOIO MOXiIHOIO € T€, 1110 YYaCHUKHU CYYaCHUX MPOLIECiB MaIOTh BiILLITOBXYBATUCH
BiJ cTaHy ronepeaHboi cucteMu. Lle BimOyBaeTbcs Yyepe3 3Ha4YHi BiIMiHHOCTI OCHOB:
BOHM CTUKAIOTHCS 3 Pi3HOMaHITHUMM OKPEMUMMU HaTpsMKaMU i yac GopMyBaHHS
pi3HUX TOTEHUIaliB, TOOTO caMi Mo co0i BOHU MalOTh 3HAYEHHS, ajJie HE YTBOPIOIOTh
3aMKHEHY CUCTEMY, TOMY 1 0COOJIMBE TJIyMAaYeHHS 3aBXXIU BiIOYBAETHCS LUISIXOM 0€3-
MepepBHOTO OalaHCyBaHHS HA OCHOBI HECKIHYEHHOTO OHOBJICHHS.

AOO cripaBa JajeKo He B EBPONEMCHKIiM CUCTEMI, sIKa mepeOyBa€ B cTalii KOHQIIIKTY
3 yciMa Hal[iOHAJIbHUMU; LLIBUJILLIE BOHA € LIEHTPAIIbHUM (POPYMOM, SIKUI CMiBICHYE 3
JepxXaBaMU-4YIeHAMU, B TOM Yac SIK OCTaHHI caMi € €BpONENCHKUMHU YTBOPEHHSIMU.
Cynai HauioHaNIbHUX CY/iB MOBUHHI yXBaTIOBATU PilleHHS B AKOCTi €BPONEHCHKUX
CYIAiB, IK YaCTUHU €BpOMNMU, 1110 CTA€ Bce OuUTbII iHTerpoBaHolo [12; 13, 415].
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Bapra 4. CtpykTypa €Bponeicbkoro npaBa y nopiBHAIbHIN epCneKTHBi

Anomauyia. Y cTaTTi pO3IJISIHYTO OCHOBY MOOYIOBM €BPOINECHKOrO NpaBa, 3BEPHEHO
0COOJIMBY yBary Ha Te, Y4 € BOHO [TPaBOBOIO KYJIbTYPOIO B paMKax (PyHKLIIOHYIOYOi BEJTUKOT
cucteMHU. Y cklali BiIKPUTOI CUCTEMH, TIPU HECKiHYEHHOMY NEPETUHI AialleKTUK, iICHYIOTb
TUIBKM JEsIKi THY4Ki Ta AMHAMIiYHi NMOENHAHHS €JIEeMEHTIB MNpaBa, sIKi 31aTHI MaTHU MEBHY
BUDILLIATIbHY POJIb, XO4a MPUITHSITE HAa CbOTOHI MOSICHEHHS IPYHTYEThCS (3 MOCUTAHHSAM)
Ha KOJIUIIHINA CUCTEMi CAMO3aKPUTTSI.

Karouoei caoea: €Bponeiicbke nNpaBo, HallioHaIbHE 3aKOHOJABCTBO; NPAaBOBa KyJbTYpa;
iHTepnpeTauis, GyHKUIOHYBaHHS; Koaudikallis, Koa0Bi 3aMiHHUKHU; CAMOTBOPEHHS, ca-
MO3aKpPUTTSl; MOSICHEHHS, OOIPYHTYBaHHS.
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CTPYKTYPA €BPOIIEHCHKOIO ITPABA Y [TOPIBHA/IbHIH [TEPCITEKTHBI

Bapra Y. CtpyKTypa eBponeiicKoro npapa B CpaBHMTEIbHOI NepcneKTHBe

Annomayusn. B ctaThe pacCMOTPEHBI OCHOBBI [IOCTPOEHUS €BPOMNENHCKOro rnpasa, odpa-
LIEHO 0CO00€ BHUMaHUE Ha TO, SIBJISIETCS JIM OHO MPaBOBOi Ky/NBTYpoil B paMKax pyHKLH-
OHUpYIOLLIEH 60b1I0M cUcTeMbl. B cocTaBe OTKPBITOI CUCTEMbI, TPY OECKOHEYHOM MNepe-
CEYEHUU JTHUAJIEKTHUK, CYLIECTBYIOT TONIbKO HEKOTODbiE TMOKHE U TUHAMUUHBIE COUETAHHUS
3JIEMEHTOB IIpaBa, KOTOPble CTOCOOHBI UMETh ONPEAETICHHYIO PELIAIOLLYIO POJb, XOTS NIPHU-
HATO HA CETOIHSALIHUNA JeHb 0OBICHEHUE Oa3upyeTcs (CO CChUIKOM) Ha MpPeXHel cucTeMe
CaMO3aKpbITHSL.

Karoueguvie croea: EBponeiickoe NpaBo, HALUMOHAAbHOE 3aKOHOAATEJbCTBO; NpaBoBas
KYJAbTYpa; UHTepHpeTanus, GyHKIMOHUPOBaHHEe; KOIU(dHUKaALKs, KOTJOBblE 3aMEHUTEH;
CaMOCO3UIaHKe, CaMO3aKpbITHE; 00bICHEHUE, 0OOCHOBAaHUE.

Varga Cs. European Law Construction im a Comparative Perspective

Annotation. The basic construction of European law is in quest with special regard to
whether or not it proves to be a legal culture itself as permeated by grand-system functioning.
In its open system in an unending conflux of dialectics it is only some flexible and transient
conjunction of all construction components that is capable of exhibiting anything of a
definitive force, albeit today’s normative justification is founded on—by reference to—the
system’s yesterday self-closure.

Key words: European law, national laws; legal culture; construction, functioning;
codification, code substitutes; autopoiesis, self-closure; justification, substantiation.
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1. SAIIUTYBAHHA TA PO3YMIHHA

SIK1110 6M MU BOJIOILJIN CIIPAaB/Ii BEJIMKUMMU iICTHHAMH, TO iX He OyJ10 61 Tak barato
i BoHU O He 3MiHIOBAJIKCS 3 TUIMHOM 4acy. Ilonpu 1ie, s, Bce K Taku, Bipio, 10 BOHU
icHyBaJsu Ta iCHYIOTb K Taki. [IpoTe 3MiHa B 4aci CTOCYETbCA He CTLIBKHU iICTUHHOCTI
YOTOCh, CKIJTBKM — 32 aHAJIOTIEIO0 JI0 CTAapUX TOBIP'iB, AKi 1 HajlaJl KUBYTh Y HAC M y
PI3HMX YMOBaX IIPOSIBJISIOTHCS HOBUMM aclleKTaMK i acolliallissMu, — 30aradyeHHs Ta
BIOCKOHAJIEHHSI TAKMX 1CTUH, TIOAIOHO JI0 HAKOIIUYEHHS JKUTTEBOTO H0CBIAY (y BUIJI-
i KOHIIEHTPUYHIX a00 HEKOHIIEHTPUYHKX KiJT), IO A€ 3MOTY ITO-HOBOMY ITOJUBHUTH-
Cs1 Ha TIOCTIlTHI CIIpoOU MUTTEBO (hiKCOBAHOTO CHHTESY.

2. TPABO TA ®LIIOCODIA

Cawme Haire po3yMiHHS KJa/ie To4aTok (peHOMeny rpaBa. Came Halle po3yMiHHS
BHU3HAYa€E Ta TOJA€ MPaBo y neBHill hopmi peromena. Te sk came po3ymiHHS, sKe A€
HaM 3MOTY Ha MEBHOMY PiBHI i TIEBHUM CIIOCOOOM 3PO3YMITH TIPABO y HAIIOMY COTIi-
ATbHOMY CEPEIOBUIII, I03BOJUTH HAM — Ha IHIIIOMY PiBHI i iHITUM c1tocOO0OM — 3po-
3yMiTh i dinocodiio nmpara. Ile mpaBo i 151 pisocodist mpaBa 3rofloM MOKYTb BCTY-
[aTv y B3aEMOJIII0 HA TUX PIBHSIX Ta TAaKMMU CIOCOOAMHU, SIKi BiAMOBIAAIOTH IXHIM
B33aEMO3B’SI3KaM.

2.1. IIpaBo i pinocodcrka MyapicTb

VaBuisitoun cobi CBIT SIK pe3yJIbraT CBiIOMOrO IJIaHyBaHHSI, MU CIIPABJIi MOKEMO
3a4BUTH (CJIZIOM 32 HOBO3aBITHUM €BAHTEJIICTOM, SIKUH BUCJIOBUB I1€ i3 BUHSITKOBUM
JIAKOHI3ZMOM), 1110 «crtovyatky 6ysio CiioBo» [1]. 3 iHmoro 60Ky, BAalounuch 0 pariio-
HAJIICTUYHOI eKCILTiKaIlii, 3aCHOBAHI Ha MPOCTOMY eMITipU3Mi CBITChKOI BYEHOCTI,
Ha TPYHTiI TOBCAKIEHHOTO JIOCBI/ly, MU CIIOCTEPITa€MO IOCTIHO BiJHOBJIIOBAHUN
npoitec Tpancdopmaiii Haloro cepefoBuiia y Bee OiIbI CKIajiHi CTPYKTYPH MLISI-
XOM CTBOPEHHSI HU3KU MITYyYHUX KOHCTPYKIIH, SIKi 3/ITaTHI 10 CAMOOPraHi3aiiii.

! Varga Cs. Legal Philosophy, Legal Theory — and the Future of Theoretical Legal Thought.
IIepexnad C. Pabinosuua.
© Y. BAPTA, 2012
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Y Tteosorii, 3 oHOTO OOKY, TPABO BiJl CAMOTO MOYATKY MOKE PO3TJISIIATHCS STK
pe3yJibTaT BUKOHAHHS JIIoInHOI0 Bojkoro 3amuciy, Ta HOro 3aCTOCYBaHHS JIJIsT iMII-
JileMeHTallil BUSHAYEHUX HUM MOMKJIUBOCTER. AGO 3K MOKHA CTBEPAKYBATH TAKOXK,
mo came TeoJioTiyHa (hiocodiss TOPOKYE TMPaBO, HATOJONIYIOUN Ha IIHHOCTSIX
MUHYJIOTO IIPU BU3HAYEHHI PI3HUX HAMPSIMKIB, SIKi Y piBHiil Mipi MOKHa 0OGUpaTH.

I[Tpore, 3 iHIIOrO GOKY, PO3IJISAAIOYUH 1€ IIMTAHHST 3 IPOTUJIEKHOI TOYKH 30Dy, BBA-
’KalouM WOTO OJIHIE€I0 3 TUX TOMOTEHI3allill, 9Ki HEOJIMIHHO BUHWUKAIOTh HA I/ PYHTI
reTepOreHHOCTI HAIIOTO MOBCSIKAEHHOTO iCHYBaHHST, MU, OY€BH/IHO, TTOBUHHI BOAYATH B
PO3BUTKY IOPUANYHOI TOMOTEHHOCTI, B 11 3MIIIHEHI Ta JIOCATHEHHI COIiabHOI aBTOHO-
Mii y GLJIBIIT HiK OTHOMY BiJIHOIIEHH] TIEBHUI PI3HOBU/L IIPOIIECY, 3ACHOBAHOTO, TI0 CYTi,
Ha TIPAKTUILL. Y 1[bOMY TIPOIIECi Ta YaCTUHA 3HAHb, SIKA BIIKPUBAETHCS TUM, XTO 3aiTHSI-
TUW 3araJIbHOTEOPETUIHUMU JOCTIPKeHHIMU Yy cdepi TpaBa, MOBUHHA BTiJIIOBATH
TPUBAIOYY pallioHAI3aIlii0 TPAKTUYHUX BiINOBI/Iel HAa BUKJIMKY yacy. CliouaTky Taka
paltioHasi3alliga y KpaoMy BUTIAIKY €, UMOBIPHO, JIUIIIE HACTYITHOIO IMiCJIsl PeaTbHOTO
po3BUTKY Tofii. [IpoTe micsig 3aBepliieHHsT IOPUANIHOI TOMOTeHi3allii BOHA 3BUYAITHO
CTa€ MapasesbHOIO JI0 HUX. | KoJin y pasi cBiIOMOTO COIiaIbHOTO TITAHYBAHHS TA 1H)Ke-
Hepil (KOpOoTIIe KaXKy4H, 3a OPUANYHOTO BOJTIOHTAPU3MY ) BOHA BUXOAWTH HA TIEPe/IHIT
IJIAH Ta CTA€E BUHATKOBOIO, BOHA CTAE TAKOXK BU3HAYATbHOIO CUJIOO.

Binkonu moan movyanu ¢isocodcTBYBaTH PO CBiif CBIT, BOHU TaKOX PO3ILyMY-
BaJIX TIPO HOTO TOPS/IOK, MOKIUBOCTI Ta MeXKi. Y 1boMy ceHci dimocodist mpasa €
TaKOI0 X JIaBHBOIO, SIK 1 JIFOJIChKA colliaibHa camopedekcis. [pernbka dinosorist Bxke
CTaBWJIA 3aB/laHHS CEMAaHTUYHO PEKOHCTPYIOBATH, 30KpeMa, 3HaKH, 110 CTOCYIOThCS
icCHyBaHHS II€BHOTO BHU/ly IIpaBa YU IOPUMYHO Bi/IIIOBITHOTO SIBUINA Y KJIACUYHOMY
nepiojIi, y MeBHUH CIIocid MO3HAYA0uN iX, SIK 1€ 3aCBiIYyIOTh HAsIBHI €IMiYHi MOeMu
Ta YUMAJIO JIIHTBICTUYHUX (DPArMeHTiB, 1106 PEKOHCTPYIOBATH 11i O3HAKH Y KOHTEKCTI
Cy4acHOTO CBiTOOAYeHHST T OCHOBOMOJIOKHUX (HiocOhChKUX TOTISAMIB [mopiB. 2,
c. 279] . 3 Tux yaciB yci JIOACHKI 3ycuis OyJu CIpsMOBaHi Ha CTBOPEHHST YOTOCh
Ha KITaAT (GOPMATBHOTO TPaBa, HA aPXETUTIH SIKOTO MOKHA HATPAITUTH B IAJIEKOMY
MUHYJIOMY y PaHHbOMY IOpuAnYHOMY (opmasiami (To6TO B iHiliaTHBaX cTapojaB-
Hboro bimsbkoro Cxomy, antuunoi [pertii Ta Pumy, siKi choTo/1HI BBaXKAIOTHCS TIE€P-
BUHHUMM 1 Briepiie OyJu mpoaHamizoBadi cepom I. Meiinom). Xoda BOHO 1oyasio
csATaTU PiBHS CBOTO CHOTOJIEHHOTO TIAaHYBAHHS 3 4YaciB PeIerIlii pUMChKOTO TIpaBa
(mpoBenienoi crouatky B BosoHbl) Ta 3 1006M Koaudikalii HaliOHaIBHOTO 3aKOHO-
maBctBa y XVIII-XIX cT., KoJu 11€ TPaBo JOCATHYJIO HAUOLIBIT PO3BUHYTOI (hOpMU
Ta METO/IOJIOTIYHO1 JKOPCTKOCTI y MOKTpUHAX [1opiB. 3, ¢. 391]. [TosutusHicTh IpaBa
(sKa BUXO/IUTH HA TIEPIINH TIJTaH 3 BUMOTOIO BU3HAHHS PEATIbHOCTI MpaBa gk (hakTy),
OYEBHUJIHO, TPUXOBYE Ty (yHIAMEHTAIbHY 0OCTaBUHY, MO 32 TIPABOM SIK ONPEIMET-
HeHOI0 (DYHKITIOHYIOUOIO CTPYKTYPOIO, SIKa /i€, TaK OM MOBUTH, 3 MEXaHIYHUM aBTO-
MaTHU3MOM, CTOSITh PeasibHi JIOACHKI iICTOTH, SIKi ONEPYIOTh HUM BiIMOBIIHO 110 00CTa-
BUH CBOTO MOBCSIKJIEHHOTO JKUTTsI, Ta sIKi BUMYTIIeHi OpaT Ha cebe 1ie BiAmoBijanbHe
Ta 3000B’s13y109€e MOpaJIbHE 3aBIaHHSI, 33/IisIBIIN BCi CBOI 3HAHHS Ta 3[i06HOCTI'.

! TIpukagaMul BiZyiasti MiK IBOMA TIPOTHJIEKHUMHE ITOJIFOCAMK PO3BUTKY MO€EI BJIACHOI IyMKHU BiJ
YCBiIOMJIEHHST TIPOOJIEMHU JI0 CUCTEMHOTO MOsICHEHHs € [4, ¢. 385—411], 3 oxHoro 6oky, Ta [2] — 3
apyroro. J[uB. TaKoX B aMEPUKAHCPKOMY KOHTEKCTi, TOYWHAIOYH 3 JIIBOTO KPUTUYHOTO JIEKOHCTPYK-
IIOHAI3MY «KPUTHUYHMX ITPABOBUX J0cipKkeHb> B. Konkiina [, ¢. 129-173] ta dbenomenosorii
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BozHouac OGisibI-MeHI peryJisipHe «TeXHidHe OOCJIYrOBYBaHHs» € HeOOXiTHUM
JUIST TOTO, 1100 YMOKJIMBUTH ITI0 TIOBCSIK/ICHHY OIEPaIlifo, SIka BKJII0YA€ OYUIIIEHHS TIpa-
Ba (Bi/l HEMOTPIOHUX YACTHH Ta Bi/IXOIB) Ta YAOCKOHAIEHHST (BiAMOBIZIHO 10 POOOUYMX
KOHIIEITIIi1 Ta HeOOXiTHOCTI 3a1mobirT WOro jiereHepartii ask 710 ComianbHOI AuChyHK-
11i1), a TAKOK MOCTIiHE IPOSICHEHHS Oa30BUX MOJIOKEHb, HEOOXITHUX JIJIs IOTO IO/Ia/Ib-
IIOTO JIOBTOTEPMiIHOBOTO CTPATETIYHOTO PO3BUTKY. CaMe 1111 yac BUKOHAHHS 11i€1 OCTaH-
HBOI (DYHKIIi1 HAM 3HOBY CTa€ BUMMOIO TEOPETUYIHA J[yMKa, CIIPSIMOBAHA Ha TIPABO.

2.2. 30oBHilllHi BUSIBU Cy4acHOTO (hOPMAJIbHOTO MPaBa

IOpuanyne perysoBaHHs 3aBXK/1 Ma€ HAa MeTi Ilepe/lyCiM BU3HAUUTH HEUiTKe Ta
HerepenbadyBaHe MailOyTHE, OO TaKUM YMHOM HaJgaTh HOMY BiYHOI AiHCHOCTI.
Opmnak MU 3HAaEMO, 1110 3aBeJIeHUN TTOPS/IOK, IKUIT BUHUKAE 3BIJICH, 3aBK/U € TUM-
gyacoBuM. Yepes JiesIKMil Tiepiojl yacy IpaBujia HEBiIBOPOTHO GYyTh OTOYEH] BiJXu-
JleHHAMU Bit HUX (y dhopMi BUHSATKIB), 1110 PaHO YU Mi3HO pu3sBe/e 10 hopMyJIio-
BaHHS HOBHUX, OLIbIN AeTaJbHUX IpaBWiL. IliJ] BiHOCHOIO CTAJICTIO HOPUANYIHOI
hOpMU KPUIOTHCS IPOTHJIEKHI IHTEPECH, sIKi YMHSATh TUCK OJIHI Ha OJHMX i 1epedy-
BalOTh Yy IPOIIECi CTUCKAHHS, ajk TIOKU He OyayTh BUpIlleHi B Hill. Bonu mocTiitHo
a/[PECYIOThCSI — JIOTOKK BifI0YBA€ThCS 3aMUTYBAHHS — [0 BCTAHOBJIEHOI (HOPMIL
Boarouac BoHu poOJisTh ii JKUTTE3AATHOIO, TIEPEOIIHIOIOYH ii 3MICT HIJISIXOM IPaK-
TUYHOI IHTepIIpeTalii — PO3NMIMPIOIOYH, 3BYKYI0UM ab0 MPOCTO 3MiHIOIYN chepy
3actocyBaHHs. AGO K IOPUCTU MOBUHHI MUCJIUTH B TIOHSITTSX aJbTePHATUBHOCTI,
HIyKaTH IIpUAaTHI (hopMHu, i KoJu IoTpibHa (hopMa, 3peInTolo, 3HaiieHa, KpUCTalizo-
BaHa SIK Taka, 1[0 Y3TO/UKYETbCS 3 IIUM 3aB/IaHHSIM, BOHA CTA€ <«3a/aHOI0» [IJIS
HacTynHoi mpobsemu, mob GopMmyBaTHcs Aadi i 106 TaKMM YMHOM OyTH TaKOXK
nepexiziHoo. Xoua BofiHOYAC 118 (hopMa 3aTUIIAETHCS TOJOBHOIO TAPAHTIEIO HACTYII-
HOCTI KYJIBTYPHOI OCHOBHM JIJIsl IOPUIMYHOTO BUPIIIEHHS IPOo6aeMu, TOOTO J1Jist TPH-
BalOYOro JIOTPUMaHHS TPaJMilii CTBOPEHHS 3pa3KiB, caMa iCHYIOUH SIK 3Pa30K.

MosxHna ckasatu, 1110, I[O-TlepIie, TO3UTHUBHE peryJioBaHHS, IMO-Apyre,
Rechtsdogmatik (topuanyna jormMaTtuka), BUPOOJSIOUN KOHIENTYalbHI KOHTEKCTH,
3aCHOBaHI Ha y3araJbHEHHI MUHYJOI MPAKTUKWU i, TAKUM YUHOM, OKPECIIoouu ii
ILISXY Ha MaiibyTHE, a TAKOXK, II0-TPETE, HOKTPUHA (CTBOPIOIOYM TEOPETUYHI IIiBa-
JIMHU TIEBHUX Tayly3ell PeryJaioBaHHS) B CYKYITHOCTI KOHCTUTYIOIOTH JIUIIIE JIeKiTbKa
3acaj] Vi I0PUINYHOI TPAKTUKU. 3BICHO, BCe 1€ Jie/[b MPOTJISIAETHCS Y BCIX CUIIBHO
TeXHI30BaHMX Ta TIMOOKO MaTepiali3oBaHKUX KyJIbTypax, /e IPaBo JKOPCTKO BOYI0Ba-
He B yCTaHOBJIEHWH MOPs/IOK (1 BKJIOYEHE /IO HBOTO) HACTIJIBKH, IO CaMe CTa€ Biji-
Yy;KeHUM; JIe 11iJ1a Maca I0PUAN30BaHUX BiIHOCUH, TIPOIIEAYP Ta 3aXO0/iB MOKe MTOTpe-
OyBaTy MKXPOKOMACIITAOHOrO TIPOMECIitHOTO yIpaBIiHH, 3iiiCHIOBAHOIO IOPUCTa-
MU-haxiBISIMU; i Jle Bce Hallle JKUTTS Mali’ke TIOBHICTIO OTOYEHE Ta OMOCEePEKOBaHe
Pi3HUMU yCTaHOBaMU, SKi AiIOTh Y cdepax MiANTPUEMHUIITBA, TOPTIBJI i pyXy Ha
OCHOBI YMCJEHHUX cTaHAapTiB. Taki KyJbTypu HacuyeHi MOCTIHHO 3POCTalYyoio
Macolo iHCTPYKIIIN Ta JOBIJIHUKIB, IKi CTBOPIOIOTBCS, MOTIM PO3OMBAIOTHCS Ha MPO-
Te/LyPHI MOZIYCH 1 MICJISI IIbOTO Y3araJabHIOITHCS B GJIOKU CXeM JIHIIIE JIJIst TOTO, 11100,
BPEIITI-PeIT, OyTH TePEIIOBHEHUMH iHTEPIPETOBAHMMH iHTEPIIPETAIISIMU Ta KOMEH-

IOPUMYHOTO UCKYpCy [6, c. 285].
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TapsiMU, sIKi HECKIHYEHHO KOMEHTYIOThCs. SIK 06pe BioMo, Bee 1ie BiAOyBa€eThCs 3
OTJISIy HAa PO3BUTOK CTaHAAPTHU3AIlil, SKa mepeadavae MOMUPEHHsT Ha HOBI cdepw,
BIJIMO Ta B IeTalli, a TAKOK 3aCTOCYBAaHHS 10 BIIHOCHH, SIKi 3a 1€l 4ac 3MiHHMJINCS, 1 10
Bi/i/Iadi, MEpPeOoIiHKU TUX BiTHOCUH (7atio), siKi BU3HAYAIOTH 110 3aKOHOMIPHICTb.
Y wmamriii cyyacHiit hopMasbHill KyJIbTYpi BCe 11€, BJAcHe, i KOHCTUTYIOE cepeloBUIIe
[PaBO3aCTOCYBaHHs, 3a6e3IeUeHHsT FIOTO CTaHAAPTHUX MEXK, CJIYTYIOUn ioro Gesie-
PEPBHOMY OHOBJIEHHIO, TOOTO TocTiiiHe Aufhebung (3HATTS) [TpaHCIIEHAEHTHICTD Y
36epeskeHHi | IIboro Hepo3pUBHOTO Mpoiiecy |7, ¢. 23-37].

[li marepianizoBaHi CTPYKTYpU MPOTIOHYIOTH MijIXifl i3 BUKOPUCTAHHSIM MOBHUX
MPaKTUK Ta KOMYHIKaIlii, TOGTO CaMOIiJThOBHII Ta CAMOPYIIINHIIT MEXaHi3M, SKHIA,
MOCTIHO PO3IIUPIOIOYNCH, BIITBOPIOE 100pe PO3pOOIEHI MOKIMBOCTI Ta MIJISIXU Y
BUTJISI/II 9iTKO BU3HAUYEHUX MPAKTUK Y1 (POPM JIIOACHKOI AisdabHOCTI. B ixHilt henoMe-
HaJIbHi opMi (TOOTO B KOHIENTYaIi3allil IXHBOI KyJIBTYPH) IIPUXOBAaHA TBOPYA 3/1aT-
HICTb JIIOZICBKOTO 1HTEJEKTY, sIka BOJTHOYAC /II€ B HbOMY, ITIPUXOBaHe MMPaKTUYHe 1Tpar-
HEHHsI pearyBaTH Ha HOBi BUKJMKU B OY/b-sIKWil 4Yac i, 3BMYANHO, TaKOXK MOTpeda
3a0e3MeyeHHsT TYMaHHOCTI Peakilii JIIOJANHU Ta HEBIZIBOPOTHA Bi/IOBIAIbHICTD, sIKa
TaKOX TIOCTA€E 3 TOTO (DaKTY, 110 JIOJMHA HAPOXKEHA /IJI CIIPUYUHEHHS HACJIKIB.

Tum yacom, cam Tpe/MeT TEOPETUYHOI IOPUCIIPY/ICHIII], 3/Ia€ThCSI, CTAE HEBU-
IUMUM y TaKOMY YakJyBaHHi. AJe, 3BiCHO, BiH TaM €, IIOHAMEHIIIE Yy TPOICTOMY
cenci. [To-miepiie, BiH 3 04E€BUIHICTIO PENPe3eHTYE cebe y CTpaTeriyHOMY IJIaHyBaH-
Hi Ta IPUIHATTI pillleHb, KOJIM MU IIYKAaEMO MailOyTHIO a60 3MIHIOEMO 110 KOHIIEII-
TyaJi30BaHy KyJBTYPy BHACJiZIOK HOBMX CHTYyalliii a00 Moau(iKoOBaHUX YsIBJIEHb.
[HTEIeKTYaIbHI KOHCTPYKILI, SIK Ti MipKyBaHHSI, SIKi TiepebyBafoTh 3a (hOpMasicTH-
HUMM OIOPAMH, 1110 MiATPUMYIOTH 30BHIIIHIO BUAMMICTb YCTAHOBJIEHOTO IOPS/IKY,
MaioTh Oy TH Pe-aKTUBOBAHI TO/Ii, KOJIU, 3 OTJISITY HA iCHYIOUi HEJIOTIKHM B PETYJIIOBAH-
Hi (HaBIiTH KO 30€epira€Thest BUTIIS (POPMATiCTUYHOTO aBTOMATH3MY ), TIEDBUHHE
oniHoBaHHA HaOyBae (OPMU PillleHHS — TaKUM YMHOM MOKYTh OyTH 3allOBHEHi
POTAJIMHK B 3aKOHI a00 B KJIACMYHUX BMIaAKaX aAuckperil. ITo-apyre, mapoctku
TEOPETUYHOTO MUCJEHHS aKTUBI3yIOTbCSA HEBUAUMO B TOBCAKIEHHIN TPaKTUIL,
KOJIM MU TIPUXOBYEMO Hallli OPIEHTOBAHI Ha HACTIAKW MPAKTUYHI MipKyBaHHS 3a
HaueOTO 6e3POOIEMHOTO MTOCIIOBHICTIO BUCHOBKY 11/l YaC BUPOOJIEHHS IOPU/INY-
HUX pillleHb, 3aJIMIIaI0YH POOOTY HACTYITHII aHAJITUYHIN PEKOHCTPYKIIii, SIKa BUSIB-
JISIE, 10 HIiYOTO He BiA0yBAEThCS, OKPIM BUOOPY MiK ajbrepHAaTHBAaMU. | TIO-TpETE,
MPUPOTHO, 1O MU KYJBTUBYEMO TEOPETUYHY IOPUCIIPY/IEHINI0 Ta BUKOPUCTOBYEMO
il pe3yabraT, KOJIM, 3aCTOCOBYIOUHU i1 JI0 HAIIOI CUTYyallii, TPOMTOHYEMO HAyKOBe
MOSICHEHHS HAIIIOTO COIiaTbHOTO CBITY.

2.3. IudepeHiialis 3a CKJIAIHICTIO

[Ipupoanuii, cycuisbHUN Ta iHTENEKTYaJIbHUHN CBITHU JIIOAUHU YTBOPIOIOTH I€B-
HUI PI3HOBUJ] €HOCTI Ta TMOCJiI0BHOCTI. Harte mpupojHe cepefioBuiile MPUCYTHE,
HaBITh SKINO MU 3MiHWIN 1ioro. CycIijibHe cepeloBUllle HABKOJIO HAC CTBOPIOBAJIOCS
HECKIHYEHHUMH CepisiMU KOHBEHIIia/li3aIliil TPOTSITOM ITOKOJIiHb (TOX MU (DAaKTUIHO
[IOB’S3aHl 3 HUM SK 13 YMMOCD, II[0 JA€ETHCI TOTOBUM, HABITh SKIIO MU IIOCTIHHO
pedopmyemo ioro nuigXoM pekoHBeHIiamizaiiii). Ha inTenextyanbHOMy piBHI MU
i IXOIUMO JI0 HUX Ha KPUTUYHY BiJICTaHb, POTE A0JAEMO Hallli criennivHi cy/KeH-
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ust'. B kiHieBoMy aHasisi iCHyIOTbh TeH/IEHIIiliHI KOPeJIsIlii, SIKi JOMIHYIOTh y Tpiaji
JIIOICHKUX TIPUPOTHIX, CYCITIIBHUX Ta IHTEJIEKTYaJTbHUX CBITIB SIK HAHOLIBII 3MiHHI
IMITyJIbCH Ta PO3ITi3HABAHHSI, TBOPYI 3yCUJIJISI TA TPAKTUYHI BIZINOBI/I, SIKI HAZXOASITD
HECKIHYEHHO Ta TIOBUHHI, SKIIO AUBUTHCS 3 TIO3UIIii ICTOPUYHOI MTEPCTIEKTUBH, CTBO-
puTH B OY/Ib-sIKOMY CYCIIJIBCTBI cTaH 30asancoBanocTi. Bee, 1o Moske OyTH cTBOpe-
He, Oy/ie B OCTATOYHOMY ITiZICYMKY cTBOpeHe (hakTruHo. Ile 0HaKOBO CTOCYETHCS
HAIIOTO MPUPOHOTO CBITY Ta HANIOTO TIOHSATTS PO HHOTO, TOTO, SK /i€ HaIlla COIli-
aJIbHA IHCTUTYITIOHATI3AITIS 1Ti/] Yac BUKOHAHHS CBOIX (DYHKIII, a TAKOK TOTO, SK JIi€
Yy BChOMY ITbOMY HaIlla iHTEJIEKTYAJIbHICTh, (DOPMYIOUH iX Ta (POPMYIOUNCH caMa TTiJl
BIINBOM HAIIIOTO MIOAEHHOTO 0CBimy. TyT He 3ajisHi aHi MiHHICHE CY/)KEHHS, aHi
3arasiom Oy/b-siKe TBEP/IKEHHsI, a JIUIIE 3a/[isTHE Te, 0 JOBeeHNM € (haKT, SIKIIIO MU
Terep B I[bOMY TIEPEKOHAJNCS, MO CKJIAJAHICTh HAIIOTO CYCIJIBHOTO iCHYBaHHS
CTBOPWJIa TIOEJHAHHS, BHYTPINTHS OyM0Ba SIKOTO CKJIATACS B iCTOPUYHUU Yac, a
TaKOK 1[0 B HbOMY BiftOyBcst niporiec Ausdif ferenzierung des Rechts (mudepentiarii
npasa) [9], npuHaiiMui B GisbiocTi nuBiTizaniit Ta Kysasryp. Hamri comianbhi peui,
MaTrepiajbHi IPaKTUKHU Ta BiAUysKeHi BUPOOU — Bce IPOHKM3aHe 00’ €KTUBAIISIMH, SIKi
MU [IOBUHHI BpaxoByBatu — nolens, volens (xouemo mu mozo uu ne xouemo) — sk
CKJIQJIOBY HAIIIOTO COIiaJbHOTO CBITY Ta AKi CJiJl pO3TSANATU SIK CAMOCTIMHI TIpe/I-
MeTu mizHaus [10].

[TpaBo? lle nmemio manytoye Ta fifoye, Miclle SKOTO YiTKO BU3HAUYEHE 3arajbHO-
NPUUHATAMHA CYCHITbHUMHU KOHBEHIISMU B HAIIOMY TOBCSIKIAECHHOMY JKUTTI.
OueBHUIHO, BOHO CUJIBHO BiJIPI3HAETHCA BiJl YChOTO 1HNIIOTO, i TiJTbKU TEOPETUYHO,
IIJITXOM JIe-KOHCTPYKTUBHOI PEKOHCTPYKITT MOsKe OyTH JTOBEEHO TIOCTHAKTYM, IO
BPEIITI-PEIIT MPaBO — 1€ He GBI HixK crocibé MOBJIEHHS, 0COOJMBAa KOMYHIKaIlist
abo KoJleKTHBHA rpa. Bce 1ie MOKHA CIPpUIIMATH SIK PEAJIbHICTh TI€I0 MipoIo, SIKOIO
BOHO /Ii1ICHO BUKOPUCTOBYETHCS SIK OCHOBA J171s1 pedepenttiii’. [IpoTe 3rifHo 3 mpaBu-
JlaMM TPHM CaMoOTO TpaBa Taka crelndivra (IIpaBoBa) KOMYHIKallis mepeadavae 3
caMoro TOYaTKy, 10 1i pedepeHIlii peasbHO 3p00JEHI Ha KOKHOMY BaKJINBOMY
repexpecTi i Ha KOKHOMY HOBOMY ctapTi. I o6csr, B ikomMy Taki pedepeHitii MoKy Th
OyTu 3pobJieHi B3arasi, 0OMeKYEThCS TaK 3BaHOIO BasIiiHicTIO (validity), BucioBiio-
I0YKCh Y TAaKUH ke croci6. A AiliCHICTD OXOIUTIOE cepy, yTBOPEHY Bi/IIIOBITHO 10 THX
camux nipaBui rpu [13].

3. BUCHOBKUA

3i BCHOTO IHOTO MEPEAYCIM BUILIMBAIOTH /IBa CYyTTEBI BUCHOBKU. OOHIBa, MOK-
JINBO, BiKe OYJIM OYeBUHUMU JIECATUIITTS Hazal. [Ipore iM Opakye HaslesKHOI BUpas-
HOCTI JIVIIIE 3 OTJISIIY Ha Te, 1[0 B HAlll Yac Tak 6araTo Hebesnek Ta 3arpos. I Hapeniri,

U JIx. JIykarn HaBOAWTH TapHUE TPUKJIAM Y CBOIit mparti « Hampukiniii cTOMTTSI> CTOCOBHO 3MiHM
KYJIBTYPHOTO JIaHAmadTy y MBEHIIapChKUX TOPaX, OIKMCYIOYH, SIK BiH 3MiHUBCS BiJl HEBUPA3HOTO,
3aHA/ITO TOCKHOTO 711 6e3TYPOOTHOTO KUTTS B JOCTATKY, IO aBTOP MOSICHIOE 3MIHOIO B PO3YMiHHI
JIIOJIMHOI0 YMOB CBOTO JIFO/ICBKOTO TIPOKMBAHHSI, 3ACHOBAHOTO lepe/lyCciM Ha COIlialbHil afanTarii
1o cepenoButia [8].

2 dIk BiOMO, CKaHAMHABCHKUII IPAaBOBUI peasisM 3poOMB HalOLAbIIe A peajisallii 1bOro.
Jus. [11]1 gna 3arasbHoro o3HaifomyieHHA [12].
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TPETiit BACHOBOK MOKHA 3POOUTH 3 JIBOX MOTIEPEIHIX, 0a3yI0UNCh HA IESIKUX TEH/IEH-
IiSTX, SIKI BUSIBJISTIOTBCS B TETIEPIITHIN Yac.

3.1. IIpaBoBe dinocodCcTByBaHHS, 3BE/I€HE /10 TUCKYPC-PEKOHCTPYKILii

SIk 6aumMo, TIPaBOBE TEOPETU3YBAHHS PO3MOYNHAETHCS TIITXOM TTPOOIeMaTH-
3arii Toro, Mo MO)Ke 37aBaTHCS Oe3MPOOJEMHUM Y TMOBCSIKIEHHOMY JKUTTI, TOOTO
KOJIM MU 3alTUTYEMO PO Ha4e€OTO OUEBUIHE, OCOOIUBO TIPO «SIK» 1 «4OMYy» CYMHIB-
HOTO HOPMAaTUBHOTO KOH(OPMi3MYy IO/I0 MPABUJI Y CYAOBil TTPAKTUII — 3 TIPUTa-
MaHHOIO I[bOMY HEBBIWJIMBICTIO 1 HemomTUBicTIO M0 Tpanuiliil. Ile, BiachHe, Te
(a came: cucteMHe KyJbTMBYBAaHHSI €PETUYHOI HEJOBIPH, KA B IPUHIUII MOXe
BUHUKHYTH Y OYy/Ib-sIKOTO yY4aCHUKa TaK 3BaHOI Cy/0BOI IMO/Iil, SIKIIIO OpraHi3yBaTH
110 HeJIOBIPY y BEJIUKY TEOPIt0), 10 TPUBAE HUHI TIEPEBAXKHO IT1iJ] €Ti/10t0 podeciii-
HOTO IOPU/IMYHOTO TeopeTu3yBaHHsI. Te, 10 51 TYT Mato HA yBasi, € CBOEPITHUM TTPO-
TUCTaBAeHHAM. ToMy 110 NPUOIU3HO KijlbKa AeCATUIITh TOMY MU — YPOYKMCTO Ta
CEepUO3HO — IIIKABUJINCS <EMiCTEeMOJIOTIEI0 Ta METOJOJIOTIEI0 TIpaBay, <«TEOPIEI0
IOPUANYHUX BiTHOCUH» Ta BOJIbOBOIO IIPUPOJIOIO TIPABa, a TAKOXK YCIISAKUMU 1HIIN-
MM TEPMIiHOJOTIYHUMHU MapKepaMHM Ta O3HaKaMM, dKi HajiekaTh /0 TpaBa 4u
IOB’s13aHi 3 HUM; TaK caMo, sIK CrioyaTKy 6i0(isuK, a moTiM 6i0XiMiK 3B€pTaIOThCS 10
(TBapMHHOTO/JIIOICKKOTO) TiJIa JIWIIE JIJIsl TOTO, 00 MepeaaT CBiii CHMBOJIIYHUN
JIAHTIET AaHATOMY, a TIOTIM TAaTOJIOTY, I03BOJISIIOUN KOKHOMY BiJ[pi3aTu Te, M0 HOMY
NOTPiOHO, MPUITYCKAIOYH, IO BCE, [0 MU JYMAJHU PO TiJI0, Ma€ OyTH i B JKUBUX, i B
MEPTBUX. 32 TAKOTO TiIeCHOTO GAavYeHHsT TpaBa MYCKYJIH MOKYTh TOCTAPITH, JKUJTH
Ta KICTKM B HAKpaIioMy pasi CTepTUCs, MPOTe TiJIO IK Take Ie MoxKe (PyHKITOHY-
BaTi. Ha mpoTuBary nepeKoHJIMBOMY apTHKYJIIOBAHHIO TaKOi OJIMCKY40i HaiBHOC-
Ti — sancta simplicita (cessma npocmoma), Te, 110 M1 POOGUMO CbOTOJIHI, 1€ B KPaIIlo-
My pa3i JamaeMo opMu Ta AUMEPEHITIIOEMO 3Ti/IHO 3 BJACTUBOCTSIMU, IPUTAMAH-
HUMU TIpaBy abo MPUITHCYBAHUMU HOMY Y HAIIMX MOBJIEHHEBHUX aKTaX. ToMy 1o Te,
10 MU POOUMO TYT, II€ aHAJII3: MU ONEPYEMO TIOHSTTSIM II[O/I0 TIOHSITTS i BUTSTAEMO
iforo (sIK cyJacHi mocigoBHUKN OapoHa MIOHXray3eHa) 3 TOTO, [0 BOHO € caMe JIJIst
TOTO, 11100 BPEIITi-PEIIT MOMICTUTH WOTO HA3aj y Te, YUM BOHO €. 3aMiCTh CTapo-
MOJIHOTO, CTATHYHOTO PO3UJICHYBAHHS HIOUTO AUCKPETHUX (TOOTO TaKUX, MO OKpe-
MO JIOCTTI/IKYIOThCST) CKJIQIOBUX TIPaBa, MU ChOTO/IHI CKJIAIAEMO TEOPIIO 3 TOTO, IO
KOJIMCh 00a4HO He XOTian HaBiTh momivaTu. I1ock momibHe 10 TOTOo, SIK Y eI eKc-
HMEHTPUYHOMY TMPUKJIA/l, KOJW B aTJeTHIli (3 Orysily Ha SKiCh JUBHI MOTUBU) MU
parToBO MOYMHAEMO KOHIIEHTPYBATH HAIly yBary He Ha M’SI30BUX 3YCUJLISX a00
€CTEeTHIIl, a Ha CEYOBU/IIIEHH] YU MMOTOBU/IIJIEHH], BiIOYBAETHCS U y TIMOOKO MpH-
XOBaHill TIpo0JIeMi TOTO, SIK CY//IsT MOKE TTPOIOBKYBATH CIIPABY ILISIXOM HEYXWJIb-
HOI JIeMOHCTPAIlii CBOET JIOTIYHOCTI, KOJIU BUCHOBKH, SIKi € Y BCSIKOMY Pasi MpakTUy-
HUMMU, J1aJIeK] BiJl JOTIYHOCTI.

Taka 3MiHa 32 CBOIM XapaKTEPOM sICHO CBIJUUTh, 10 MU OiJIbllie, aHIK LyMaJIu,
TypOYyEMOCST TIPO MOJLY, TIPUHANMHI B OJHOMY CeHCi 11boro csoBa. OcobimBo Hali
iHTepec 0 Oy/b-SIKOTO MEBHOTO TIpeMeTa (BKIIOYHO i3 CAMUM OCHOBOTIOJIOKHUM
BUOOPOM) TAKOK CTUMYJIFOETHCS TeHAEHIisIMU enoxu. ChOTO/[HI MUTAHHS TOCTAE HE
B IJIAHI <I1[0?», & B IIJIAHI <IIOTIPHU BCE T1e, AKUM cnocobom?>. Le Tomy, o mu He bauu-
MO y TIpeIMETi TIPUPOIHO AaHoi donné (1aHocTi), a Jiniie BipTyaabHy KOHCTPYKIIIIO,
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SIKy OTpi6HO sekoHcTpyoBaru'. Hacmpasi My 1111 MiKPOCKOIIOM BHPi3a€EMO KJIarl-
THKH 3 HAIIOl MiACBIIOMOCTI. MU BUXBAJISIEMOCS THM, 1[0 aOCTPATyEMOCS y IOCTi-
JUKEHHI, X0ua Ha MPAKTHUIIl IePeTBOPUJIUCS HA CAMO3aKOXaHUX CaMOpO3TUHAUiB. [lyx
HAIIIOTO Yacy MO/I0 CyYaCHOI TEOPETUYHOI IOPUCIIPYAEHIIil He TiTbKU c(hOKYCOBaHUN
Ha [TUTAHHI «SIK?», ajie il HeCTIO/[iBaHO CTBOPIOE JIIOJIChKE BiZIOOPaskeHHsT Y1 KOHIIETI-
TyaJibHE BIJHOIIEHHSI 3 yYOPANTHbOTO MOEAHAHHS HE3aJIeKHUX CyTHocTel. Takum
YIHOM, YM MIYKaEMO (pasu Ta MOBTOPIOBAHICTH y JIHTBICTUYHIN mpakTuil (ToOTO
HOTIEPe/IHI  TIOJIOKEHHST TIPUIYCKAIOThCS PO3YMHUMH IIOJI0 HAauehTO PO3YMHOTO
TBEPJKEHHs) y cepi IpaBa 3aMiCTh TOTO, 00 IIKaBUTHUCS «II0TO PEaIbHICTIO, SIKa,
BBAJKAETHCS, icHyBasia pairie [15].

Bce 11€ € He pO3yMOBIM BUBEPTOM, a TIPOEKIII€I0, 00 5K MEHTAJIBHOIO PEaKIli€o, Ha
3MiHY caMOTO TIpe/IMeTa Mi3HaHHS sIK 00’ €KTHBAILiL, 110 MA€ COIliaIbHE TTOXOJKEHHSI.

3.2. HeBupinleHe NUTaHHS PO MPUPOIHE IIPABO

[H1muit BUCHOBOK CTOCYETHCS TIEPEAYMOB TaKOl ITPAKTUKU, a caMe MMUTaHHS TIPO
Te, Y MICTUTh MTPABO BUKJIIOYHUU KPUTEPiH CBOEI AiMCHOCTI y (hopMasbHill TIpoiie-
Aypi (neskuM 4uHOM GaKTUUHO 06YMOBJIEHIH €MITIPUYHOIO Ta KiJIbKICHOIO e(heKTUB-
HICTIO) 1 YU MOJKe TO¥ Y IHIIMIA YNHHKMK (ACIIEKT YU BJACTUBICTH) BiZlirpaBaTy Oy /Ib-
SIKy POJib Y BCTAHOBJIEHHI Takoro Kputepito. bepyuyu mo yBaru, 1o mpaBo B Halrii
CY4acCHOCTI JiiCHO PO3BUBAJIOCS B TaKUi c11oci6 (TOOTO MIISIXOM aBTOHOMI3allii Bijl
IHIIWX COTiaJIbHUX YNHHUKIB, 1[0 TPU3BEJIO JI0 BiIOKpEMJIEHHS MTPaBa, 0 HOro BUXo-
Jly 3a MeXi CBOTO CepeloBHIINA, OCHOBOIOJOKHO BU3HAYeHUX y theologicum Tta
ethicum, ipoHu3yI0un yci GOPMU JIFOICHKUX BiIHOCHH Ta BPELITi-PEIIT AOMiHYIOYH
HaJl HUMU Y MesKax 0rdo (TIOPSIIKY ) HAIIIOTO CYCIJIBHOTO OTOYEHHST ), 3TOIOM OU€BHU/I-
Hi BJIACTUBOCTI COIIAJIBHOI CKJIQJIHOCTI Ta imperativum (iMIIEpaTUB), SIKUU KOJUCH
CTaHOBMB sine qua non (6e33anepedyny yMOBY) iXHbOTO MiHIMAJIbHOTO 3MICTY, TAKOXK
3HUKHYTD i3 TOTO, 1[0 MU MOKEMO Ha ChOTO/IHI OOIPYHTOBAHO HA3UBATU CYyYACHUM
opmanpuum npaBom [ 16; 17]. o x y TakoMy BUTIQJIKy 3aTUIIAETHCS BiJl peajqbHOC-
Ti aKCiOJIOrIYHOTO IAX0AY [0 npaBa? BejbMu HebGaraTo BTILIHOTO B TOMY, IO ITiJ-
XO/iY, 3aCHOBAHI Ha I[IHHOCTSIX, HE3MIHHO OTPUMYIOTh BiJIbHY 30HY B IPABOBIill MOJIi-
tutti (Rechtspolitik) Ta teopii 3akoHomaBcTBa (Gesetzgebungslehre), a Takox y m0K-
TPUHAX 3acTocyBaHHs npaBa (Rechtsanwendungslehre), niepeminiyionoun anbrepHa-
TUBHI BapianTu (mependadaroyr MOMEHT He3aJIesKHOTO decisio — piuienis) B OJHO-
CIIPSIMOBAHY JIOTIUHY ITOC/IiI0OBHICTh BUCHOBKIB SIK BepOaJIbHO, TaK i 3 KYJBTYPHOIO
norsay (OCKIJIBKKA OCTaHHE He 000B’SI3KOBO IIBUIILYE PiBeHb YCBIiIOMJIEHHS AUC-
KpeIiifHuX MOBHOBAXKEHD, SIKi Y BCAKOMY pa3i Jil0Th TaM 3aBJSKU TUM, XTO IPUNAMAa€E
pileHHs ).

IIo crocyeThbest, Tak 6 MOBUTH, MIOCTIITHOTO KOHMIIIKTY MizK #pupoonum npasom
ma topuduunum nozumueizmom [ 18], MoxkeMo CTBEP/KYBATH JIUIIIE, MO TEPIIIe TOCTY-
[IOBO BTPayae CBOi MMO3Ullii HACTIJIbKY, 1110 MU HE MOKEMO 3apa3 PO3IIHIOBATH IO
OTO3HUILIIO iHAKIIE, HIK K CUMBOJIIYHE BUPAKEHHST CKJIQJHUX TIPOOJIEM, TTOUNHAIOYN
3 KJIACMYHUX yaciB (Bi/] IaBHIX TPEKiB, Uepe3 pUMJISH Ta CEePeHbOBIUYS /0 PAHHBOI
MOJIEPHOCTI ), BiZIXiz BiJ TUMUYacoBoi poJi ancilla theologiae (cayscnuui 60zocnie’s) 1o

! Mlono nousite, Bupobaenux @. XKeni crocoBro «4 nanao» ta «4 6ynyo», qus. [14].
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JIOCSITHEHHSI peHecancy MOAChKUX SIKOCTeM, TPAKTUYHO ITePEHeCeHNX TaKOK Ha Halll
3eMHUE TOPSAIOK. [HaKIe KaKyun, yBara Jo iHTepeciB JouHu (i3 30Cepe/ZKEHHIM
Ha YUCTIl KOPUCHOCTI, Ha praxis) 3Haiiluia HaibibII ObiIg0Ye MATPYHTS 3a el
yac. | He3asieskHO BiJl TOTO, YU JIOTETep iCHy€E MOHOKPATIs, UM BiKe BUHANIEHO TIpeJI-
CTAaBHUIIbKY JIEMOKPATIIO, IPAaBO caMe 1o co0i HapelTi cTaso MOBiJIbHUM, MaJio B
YOMY BiJIPI3HSIOYMCH BiJl XapaKTEPUCTUKHU, BUKJaZeHOl B «KomyHicTHUYHOMY MaHi-
(becti» miBTOpPa CTOMITTS TOMY: BOJS CTajia JOMIHYIOUOIO IMIJISIXOM YIIaKyBaHHS B
dhopMabHOCTI, sIKi KOHTPOMIOIOThCs AepxkaBoo [19]. Tox GakaHHsT MOB’sI3aTH
SIKICTh TIpaBa 3 mpaBoM (7ight with the right) [20; 21; 22] nocTyIIOBO TIEPEXOAUTD Y
MUTAHHS 3BUYANHOI iHTEJIeKTYaJbHOCTI, TTPU ITbOMY JIUIIIE /1711 BUCOKOYOJI0TO KOPUC-
TyBaHHs. [HakIe Kaxyuu, JOCSITHYBIIM MOJEPHOCTI, HAl COIaJIbHUM CBIT TaKOX
BiJIOKPEMUBCSI Bi/l HAIIIOTO iHTEIEKTyabHOTO cBiTY. ToMy 1110, TOIGHO /10 TOTO, SIK I1e
BifIOyJI0CS 13 KPUTEPIsIMHM, TIPABO CaMe CTaJI0 BIIBHUM BiJl IiHHOCTEH (ab0 MiHHICHO
HEWTPAILHUM), SIKUX He JOTPUMYIOThCs (200 HOTPUMYIOTHCST BATAIOUNCD) 3 OTJISILY
Ha Te, 110 podeciitHa i1e0I0Tist OPHUCTIB caMa cTajia BiTbHOTO Bifl MIHHOCTEH abo &K
HaBiTh IUHIYHOIO'.

I3 gociijKenb icTOpUKa HayKH, YIOPCbKO-aMEPHKAHCHKOIO GEHEANKTUHCHKOTO
geHIrs [24; 25; 26; 27| Bigomo, 110 HayKa MO’Ke TIOSICHUTH BiJJOKPEMJIEHHST XPUCTHUSTH-
cTBa Ta icaamy (3 eBOJIOIINHOIO 3/IaTHICTIO caMoi ijiei scientia (HAyKOBOTO 3HAHHS),
sIKa BUHUKJIA BUKJIIOYHO 3 TIOIIEPEAHBOI KYJIBTYPH ) TUM (haKTOM, IO TeoJIorivHi neba-
TH TiCJIST TIEPIIOTO TUCSYOITTS BXKe OTOJIOCUIIN TTPO MOKJIUBICTD HAIIOI TTIOMUITKOBOC-
Ti Ha 3eMJIi, TOOTO 110 Hara 3eMJist OyJIa crpaB/ii 3pobJieHa HAIIIM BOJIOIIHHSIM 1 Hallle
peasibHe JKUTTS HAIIOI0 OCTaTOYHOIO J10Jiel0, OCKLIbKN BosxkectBenne [IpoBusinns He
BTPYYA€EThCS aHi B 3aKOHM, CTBOPEHI B HAIIOMY CBITi, aHi B HAIll HE3MIHHMIA BUOIP MixkK
M0OpUM Ta TIOTAaHUM. AHI CIIPAB/KHST OHTOJIOTIsI, aHi JTIOICHKA AHTPOITOJIOTIS (3 MOKJIH-
BICTIO JTIOJICTBA BNAJATH B TPiX) HE BUKJIIOYAOTHCS OE3YMOBHO 3i c(hepu iCTUHHIX
akaJieMiyHuX rasyseil. Takum 4nHOM, MOKJIMBO ChOPMYJIIOBATH TOBTOPIOBAHI 3aKOHO-
MIpPHOCTI $IK 3aKOHH, a JIIO/ICbKe ITParHeHHs JI0 IXHbOTO Ii3HAHHS Ta YeCHi il B IXHiX
MeJKax € He MaJIO/YIIHICTIO, a Pajilile BAKOHAHHSIM 3aBIaHHsT TBOPILA. 3 iHITOTO OOKY,
1e ycBijiomJieHHd, ke 3apojauiocs B €spori mixk X1 cr. ta XIII cr. i gxe 103B0OMIO
HaM IACJIMBO JKUTH Y HAIIOMY CBIiTi Ta 3a0€3Ie4YrIo TPUXiJ HACTYIIHOIO PEeHeCancy
(TOOTO BiIHOCHOTO BiIOKPEMJIEHHS [yXOBHOTO Ta TPUPOIHOTO CBITIB), He 3HAWIILIO
TAKOTO OYEBUIHOTO TIOBTOPEHHS y CYCITITBHOMY Ta iHTEJIEKTYaJTbHOMY acIeKTax.

esKki BesnKi BUpIIIAJAbHI MMOIil, TakKi K, HaIIPUKJIAJ, BEJHUKI KJIACHYHI eIoXu
npuUpooHozo npasa, CTajiu, B Mipy CBOrO HaOJMKEHHS 10 Cy4acHOCTI, BUTICHATHCS
HOBUMU KOHCTPYKITissMu. [IpoTe maBHs BUMora BUTIPaBAaHHS TPUPOIHIM TTPABOM, 3
OTHOTO OOKY, Ta MOTOPOIITHE CITyCTOIIEHHS TPOCTOPY, SIKHiT 3aJIMIITAETHCSI MICJIsE TOTO,
SIK 11e TIpaBo OyJI0 BUTICHEHE 3 BJACHUX TePeHiB mpaBa (MOro Miciie 3al0BHIOETHCS
Jiaine IPUANYHAM BOJIIOHTAPU3MOM), 3 IHIIOTO, BPATYBAJIM Ile TUTAHHS BiJl 1OTO
iIKOBUTOTO 3aKpUTTS [ 28; 29; 30; 31].

BigcyTHicTh TEOPETHYHOI BiJIMOBIJII MTOCTAIa 3HOBY B HOBOMY CBITJIi, KOJIM B HAIII
yac y Mexkax KpuTu4yHoi nepcrekTuBu «ColiaabHOl JOKTPUHU TEPKBUY» KJIACUYHA
JIyXOBHA BJIaJla HAPEIITI MiJIHeC]Ia ToJI0C Ta ToYaia BUCTYIU TPOTH HETYMAaHHOI JTHC-
(pyHKITIOHAIIBHOCTI COIIJIBHUX Ta EKOHOMIYHUX CTPYKTYP 3aXiIHOTO CBIiTY. Tomy 1110

! CTOCOBHO i1 OHTOJIOTIYHKX Ta EIICTEMOJIOTIYHIX BifHOCUH AuB. [23].
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OYEBUIHUM € Te, 1[0 Xo4a €BaHresi€ MICTUTH 3arajibHe IIOCJIAHHS, 3 Y4acCiB CBITOTO
Tomu AKBIHCHKOIO Ha IIMTAHHS TIPO Te, IO caMe Oe3CYMHIBHICTh IIPUPOIHOTO TIpaBa
(Ti€ro MipoIo, SKOT0 TOTO MOKHA TaK XapaKTepU3yBaTH ) AICHO O3HAYAE JIJIS TTO3UTUB-
HOTO TIpaBa, He OYJI0 BIIEBHEHOI BiAMOBIIL. B ycsikoMy pasi 3ajryueHicTh y Halle SKUTTsI
Ha 3eMJli He JI03BOJISIE HaM MOBOAUTHCS 3 COOOIO, 3 CYCITIJIBHUM OTOYEHHSIM YU BCTa-
HOBJIEHUM TIOPS/IKOM Ha 3eMJI1 3 iIH/IM(EePEeHTHICTIO, SIKOI0 XapaKTepU3yI0ThCsI 3aK0HH,
BOY/10BaHi B TIJIECHICTb, i 3 JOMaraHHsIM ITOBHOI aBTOHOMII. Sk 100pe BiJIoMO, colliaib-
He BUCHHS [EPKBU 4epria€ CBOI apryMeHTH 3 €BaHresiss, ajie poOUTH 1€ MLISTXOM
iHTeprpeTartii, BKJIIOUYEHOI B TEOJIOTIYHY FePMEHEBTHUKY BiKiB, JaHy MO0 GY/Ib-sIKOTO
yacy, y MMO€JHAHHI 3 HAMaraHHAM JIaTh ¥ J04acHy BiIIIOBI/[b, CUTYaI[iiHO KOPETOBaHY
hic et nunc (mym i 3apa3s), TOGTO 3 MEBHOIO ONTHMI3AINEI0 O9iKYBaHb (1[0 MUCIUTHCS
SIK HallKpalla) CyCIiJbCTBA Ta KYJIBTYPH, sIKi CTOSITh 32 Cy4YaCHUM BUEHHSIM'.
Haperri, BapBapcTBO MUHYJIOTO CTOJITTSI, HACTYITHE IPUHIZKEHHST OHIET 0cOOM
iHIIIOIO, TTPOIOBKYBAHE TEXHOKPATUYHUM CITYCTOIIEHHSIM HAIllOr0 MailOyTHHOTO,
CYIPOBOJIZKYBaHe HEOOMEKEHOIO eKCILIyaTalli€lo PEeCyPCiB IIaHeTH, TOOTO ideokpa-
mis coyianiagmy, TOCTYTAEThCSI MICIIEM BCEOXOIHIN #NpazmamuyHiii 20M02eHi3alil
uepes 2100anism, IOPSIZL i3 3araJIbHUMK HaCTPOSIMK KiHIIEBOTO CIleHapito TUTTY finite
la commedia?, — 3 yacy 3akinuentst [[pyroi cBiTOBOI BillHU HEOHOPA30BO MOCTABAJIO
MUTaHHS, SIK 3POOUTH MPaBO aBTOHOMHWM. IOpuanvHa BiANOBITAJBHICTH 32 aMoO-
PaJIbHICTh HAIIUCTCHKOTO THITY (Tak 3BaHa (opmysa Panbpyxa), MOKIUBICTD Tiepe-
OyayBaTu IMBiIbHI YMOBM Y BIAHOCHIN cBOOOI Bix oOMexeHb Kojnekcis («die Natur
der Sache»> — <«npupoda peueii»), 3ro[oM HaAHOITBIN aKTyabHe W HUHI HEBUPIIIEHE
HNUTAaHHS JATMHOAMEPUKAHCHKOTO Ta IHIIMX Je3IHTerpoBaHUX 30aHKPYTLINX CyC-
MiJTbCTB, BUYEPIIAHHS PECYPCIB TUIAHETH 32 PaXyHOK MallOyTHBOTO JIIO/CTBA, aHTHU-
ryMaHHe BUKOPUCTaHHsT Oe3MeKHOI MaHIITyJISI1, CIPUYIHEHe HATHOBIIIMMHU TEXHO-
JIOTigMU, 3arajibHa Jlerpajallis 3aXiTHOTO CBITY yepe3 BHYTPINIHINT MOPaJTbHUN PO3-
PUB TIOABIMHUX CTAHAAPTIB, MiICUIIOBAaHUN PISHUMH iHTEpecaMH, i OCTAHHE, TIPOTe
He HallMeHIIIe, 1le pyiHiBHA AUCHYHKITISA, dKa BUHUKAE 3 YHIBepcasi3allil aTJaHThy-
HOI TIPaBOBOI [YMKHU Ta aMEPUKAHCHKOI /IeP:KABHOI MOJITUKU (sIKA TONIUPIOETHCS
ocobmBo Ha perionn CxigHoi €BpoIn i Tak 3BaHi CYCIIIbCTBA, 0 PO3BUBAIOTHCS,
BiIKpUTI /i iMIlepiai3My amMepuKaHcbkux pyxiB «IIpaBo Ta Mojepnizaiiss» Ta
«ITpaBo Ta pO3BUTOK» ), — yCe Ile BUMAarae MeBHUX 30BHIITHIX 00’ €KTUBHUX BUMIpPiB>.
[Ipore My OBUHHI 3HATH, MO BIAPOJKEHHS MPUPOJHOTO MpaBa B HAIlll /[HI He
MOJKe MaTH Ha METi 40roch OiJIbIIIOro, aHIXkK T ABUIIEHHS Yy TIUBOCTI Ta PO3ITHPEHHS
MepesiKy TeM Ta acleKTiB PO3BIJIOK Ta IXHIO peiHTerpallifo B Hallly KyJbTypy. [Hakie
Ka)Ky4d, BOHO He MOKe BUMaraTé HOBOI aenykiii (Ableitung) abo cybopauHalii

! ABTOp MOCUIIAETHCS HA TIOTIEPEIHIO TPUMITKY, /i€ PO3TJISI/IAE 1ie MuTanHst. BiH AiliioB BUCHOBKY,
mo Cesartuii Toma AKBIHCBKUIT BjKe PO3IJISI/IaB caMe TIOHATTS MPAKTUYHO 3YMOBJIEHUX CBITCHKUX
3aKOHIB SK IOCh OKpeMe, Maloyl Ha yBasi Toil (akrt, mo Hi €pamreie, Hi Oyab-aKa KOHIEIIIIist
MPUPOHOTO MpaBa He 3Moxe (abo He € KOMIIETEHTHOIO) OXOIKMTHU HOTO MOBHICTIO Ta Gesnocepes-
ubo. Jlus. [32], a Takox ¢parment 3 HbOTO [33].

2 «Kineup BucraBu».

3 Jlesiki BaKJIMBI aCIEKTU aHAJI3YIOThCS B IIOHEPCHKOMY CTUCIIOMY OLJIsill, 3pOOJIEHOMY JII0YUM
[Tamoro, Tomi e kapaunanoMm Mosedom Pammurepom y #ioro 3BepruenHi «Kpusa mpasas [34]. llo
CTOCYEThCS MO/ B periowi, auB. [35] ta [36].

124 ®diaocodis npaBa i 3araabHa Teopis npaea N2 1/2012

152



DIAOCO®DIA IPABA, TEOPIA MPABA | MAMBYTHE TEOPETMKO-TTPABOBOI...

(subordination), OCKiJIbKY 1€ 3HOBY TIPU3BEJIE 10 I0-HAYKOBOCTI; MOKJIBO, CTBOPEH-
Hs1 3Pa3KiB IIJISIXOM MipKYBaHHS 32 aHAJIOTIEI0 MUCJIEHHST MOTJIO 6 BUCTYIIATH €IHO
MOXKJIMBOIO POJLTIO, SIKIM BOHO MOKe CJIyTryBaTu. Tomy Ile MUTAaHHS 3aJUIIAETHCS
YACTKOBO BiJIKDUTHUM, OUiKyIOUU SIK HA Bi/IIOBI/lb, TAK 1 HA TEOPETUYHE TTOSICHEHHSI.

3.3. llo3uTnBHE NPaBO — 0€3 IOPUAMYHOTO NO3UTUBIZMY ?

SIx GyJi0 BKa3aHO BHIIE, peui IepeBaskHO € B3aEMOIIOB I3aHUMU, 1 TLIbKYU Yepes
BiJICYTHICTH ITEPCTIEKTUBY MU TIOKH IIO HE MOKEMO 3PO3YMITH CITLIBHIX KOPEJISIIiiA.
[Tontepennst Tesa mpo 3MiHy (DOKYCy TeOPeTHKO-IIPABOBOTO MMCJIEHHS 32 OCTaHHI
KiJTbKa JIeCATUPIY 3HAUHOIO MiPOIO CIIPUYMHEHA MeTaMop(03010 HAIIIOTO CBITOTJISTY
y ¢dimocodii Hayku. 1{s o6cTaBuHA MOKe TTOSICHUTH TEHAEHIN0, YOMY TPABO CTAJIO
Bce OiJblile HeMaTepiaJbHUM 1 CIIPUIMAETHCS IK HABPSI/| YK 1110 Oijiblile, aHikK Juc-
KYPCHUBHHUII ITPOIIeC Y MesKax crierudiuHoi KoMyHikailii! — Taka Te3a B JKOJIHOMY pasi
He JIa€ I0CTaTHBOTO (He KasKy4H BiKe PO BUYEPITHE ) TOSICHEHHS. [3 XapaKkTepucTuKu
3aXi/IHOEBPOIIEMCHKOTO Ta ATJAAHTUYHOTO IOPUIMYHOTO CBITY [37] Ta 3arajibHOI KOK-
(bikamii mpuBaTHOTO MaTEepPiaJIbHOTO Ta IPoIleCcyaJTbHOTroO 1paBa B €BponeiicbkoMy
Coio3i [38; 39] (e Tenep nmorpibHa TAKOXK 1 y4aCTh YTOPCHKOI CTOPOHH ) IOMITHO, 110,
MOYMHAIOYN 3 TIePiofry BisOymoBu 3axomy micast /Ipyroi cBiToBOI Biitnn?, came 3 pe3o-
JIOIIEI0 TIPO BUKJIIOYHICTH MO3UTUBHOCTI mpaBa (200 K IOro IO3UTHBOBAHICTD)
nenauti Gisble paxyotbes. Bee 1ie mpukpusaeTbest penenebebHUMU JTibepaIbHUMU
MOJIHUMU CJIBIIIMU TIPO JIEMOKPATHU3AIli{0, MapTUIUTALI0 a00 My IbTH(haKTOpH3a-
Iif0 FOPUNYHOTO Tipotiecy. Ao (i Ti€to Mipoto, SIKOI0) 11eif BUCHOBOK KOJIUCh CTaHe
JIOMiHAHTHUM (STK TIPOTHO3YETHCS aMePUKAHCHbKUMHU MaKPOCOITiOJIOTIYHUMY BEJTMKH-
MU TEOPisSIMU BiKe 1eCATKU POKiB [41; 42; 43]), BiH, BOUueBHU/Ib, HEUTPATI3Y€E BiAUYKY-
104l eeKT 0cOOIMBUX CITOCOOIB MOBH Ta KyJIBTYPH KOMYHIKallii, sIKi BCe I1e CTBO-
PIOIOTH BPa)KeHHS CAaMOPYIIIITHUX Y TIPaBi 1 AKi yCIIITHO BUTICHUJIU IK IMPparMaTuyHi,
TaK 1 OI[iIHOYHI MipKYBaHHSI i3 3aBe/IeHUX IIPOILIe/Ly]P, 3BiBIIHU 1X JI0 TPOCTOIO HACIIILY-
BaHHS 3pa3kKa.

Bigmosiganm ynnoMm disocodebka pediekcis Moo mpaBa 3 09iKyBaHHIMU PO3-
OyI0BU T€OPii € HIYMM IHIIIUM, SIK CIToragioM MuHyJioro. Ile pajiie opsioK IeHHUIA,
AKWi crpssMoBaHuil y MaiiOyTHe. IIpaBoBe (iocodcTByBaHHS CTaHe YaCTHHOIO
TaKoi MPaBOBOI KyJIBTYpH y Oe3nepepBHoMy dopmyBanHi®, ToOTO Te, 1110 MU 3T0I0M
OyIeMO Ha3MBaTH MIPABOM, Oyjie BU3HAYATH YU JIeMapKyBaTH fOTO PeMET Pa3oM i3
THM, 1[0 MU J[yMaeMO TIPO HBOTO IJIKOM OOIPYHTOBAHO Ta HepeKoHaHo. VIMoBipHo,
MU TTaM’siTaTUMeMO TIpo (isocodito mpasa (ask 10 KiHisd XX CT.) gK TIpo TiKaBuii, aje
3acTapiinii I0YaToOK, SKUI B3sB Ha ceOe 3aBJaHHs CTBOPUTHU (Ha MerapiBHi HayKOBOI
(dimocodii Ta HaAyKOBOI METO0JIOTIT) HayKy npasa, TOOTO HA TOJATOK 0 TO3UTHBHO-
ro aHasmisy Rechtsdogmatik, sika po3iTHy/Ia TIpaBO Ha YaCTHUHH, MOAIOHO /[0 TOTO, SIK
JIOCJIIIHMK BUBYAE HA CBOEMY CTOJIi KOMaxy abo piinHu B pobipkax, abu MaTH 3MOI'Y

! [lus. maparpad 2.1.
2 Tlix wac poBeziennst opiBHsiHHst neprdepiit Llenrpansaoi ta CxigHol €Bporu auB. iepeaycim [40].

3 Xoua «KyJbTypHa Bigcramictb» 106pe Bigoma TyT Takox. [[us. aBropcbke «1I{o micst Toro, sik
[IPaBOBUII MO3UTUBI3M 3aKiHunThcA? Jlebatu HaBkoso Temu “lOpupnyne BcTaHOBJIEHHS (hak-
TiB"» [44].
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BUBYUTU KOXKEH 3 MOTO METOJIMYHO PO3ITEHUX KOMIIOHEHTIB OKPEMO. 3PO3yMiJio,
110 TIePE/IYCiM Ti MOMEHTH 3 I[bOTO (hiJIOCOMCTBYBAHHS, SIKi MOTJIN O CIIPUSITH TIEBHI
TPAHCIIEH/IEHIII] BCHOTO 1[HOTO, 3aJTMIIATHCST He3a0y THIMU JIJIsT HACTYITHUX YaciB.
TereniBchKa Tpiajga Te3a/aHTHTE3a,/CHHTE3 MOKE BUSIBUTHCS JOCUTD TIPUBA0JIH-
Bo10. HesBaskatoum Ha Bce 11e, i 9ac (hOpMYTIOBAaHHS CBOIX IMiI03P S HE MOXKY iTHO-
pyBatu Toro, 1o 1e Gy/e cBoepiaHa mosTopHa 3yctpid. [Tonas te, 00’eiHaHHST couic-
manvnozo ma inmenekmyaivroeo (Ha MO MU BXKe 3BepTaJu yBary JleKiJbKa pasiB),
sIKe 3HOBY BiZiby/ieThes y (isocodii mpaBa B HelaJleKoMy Mail0y THbOMY.
Bumiesrazani MosiHI cTiBIg PO PO3KJIaflaHHs (YU PO3Ma) MO3UTUBICTCHKOTO
CaMOBUM3HAYEHHSI TIPaBa, 311a€ThCsl, CaMi CTOCYIOThCS 4Oroch moAi6Horo. CyKyIHICTh
IIHHOCTEM, IKi CTOSITh 3a ITPABOM, BUMAralouu CBO€EI pe-iHTeTpallii y TPaHCIIeH/I€HT-
HIiCTb, TaKOK Tependavyac moch moibHe. JIrouHa MOBUHHA MOBEPHYTHCS 10 cebe
caMoi (K & 1eto JipuaHo (OPMYJIIOBAB JIBA/IISATh POKIB TOMY Ha 3aBEPIIEHHS MOTO
aHaJTi3y mapaaurM mpasal), a TeopeTHyHe MUCJIEHHs, TT0Oy10BaHe Ha (hiTocohChKIX
PO3IyMax, MOKe CTaTH HalOi/IbII aleKBaTHUM IILJITXOM peasti3aliil mboro.

4. BYOMY CYTb CIIPABHU

Mu xuBemo B HebGesneunnii yac. 1Ii HeOe31eky TaKoXK MOJIAraloTh Y HaCMYeHHi
HaIIIOTO cepeZIoBUIIA OTPYUHUMU PEYOBUHAMU — SK Y IPUPOTHOMY, TaK i B CYCITiJIb-
HOMY CBITi, a TaKOK Y HaIlliil iIHTEJIEKTYAJbHOCTI (3BiJIBHEHHS BiJl CTAaHAPTIB, CTaB-
JIEHHS T1i]] 3arpo3y IyXOBHOTO BMKMBaHHS B3arasi). Cuiiu, siki TOTOBI JisITU CbOTO/I-
Hi, TPOBOJISITh €KCIIEPUMEHTH IILJISIXOM 3BeJIEHHS HOBOTO, i/IeiTHO KOHTPOJIbOBAHOTO
qyJIOBOTO CBIiTY, i Hallle HEB'sTHYYe KYJIBTYPHE PO3MAiTTsI, TOMOTeHi30BaHe B IJI06ab-
He CeJIo, IEXTO Bike OaunTh sIK 3aBepiieHe [45; 46]. B ogHomy 3 HaiibaraTmmx (ipore

! «Mu criyBay MUISIXOM, SIKUW TIPUBIB /10 TIpaBa BiJ[ apairM MPaBOBOTO MUCJEHHS Ta BiJ

CaMOCTBEpI>KEHHS MTPaBoBOTO opMai3My 0 HOTo TIOBHOTO KYJIBTYpPHOTO Bu3HaueHHs. lIpoTte
Hallli JIIOJICHKI TPArHEHH ST BUILIMBAJIU 3 1II030PHOTO MOCUJIAHHS HA HAlly Oe3IeKy, i M MOriu 6
BIZIKPUTH HaJliiTHE, TBep/ie MATPYHTS TIJIbKA B IPOJOBKEHHI HAIIOI COIaJIbHOI MPaKTUKU. Tum
4acoM, Iie BUSIBUBCSI MIPOIIEC, IKUU, MU BBaXKaJIH, iCHY€E SIK MaTepiajbHa cyOCTaHIlis, i Te, M010
YOTO MU BipWJIH, [0 BOHO TIOBHICTIO 36y/I0BaHe, BUSBIIIOCS, 10 GYIYETHCS HECKIHUEHHO aKTaMU
GesrepepBHUX cepiil. MU TakoK BCTAHOBUJIM, 11O HPABO 3aBsKAu OyJIO BCEPEAUHI HAC, XO4a MU
BBaKaJid, 110 BOHO 330BHi. MW HOCMMO HOTO B HalIll KyJbTypi, HE3Ba)Kal0uM Ha HaIllli TOCTIIIHI
crpobu 110B’si3aTh HOro 3 MaTepiaibHicTio. MU BCTAHOBUJIM, IO [IaBHI AUJIEMU IPUCYTHI TAKOXK i
y HallMX cydacHuX nebarax. Mu BigHaWILIM AaBHO 3a0yTi 3pasku. Mu BUSBWIM peaJisailii
3araJbHUX BU3HAHb Y TUX MOKJIMBOCTSX Ta HAIPSMax Y MpaBi, SKi MU BBaKAJIU KOHIETITyalbHO
BUKPECTEHUMY a3 1 HazaBxkau. [IpoTe MU 3iTKHYJIHCST 3 HEOOXIIHICTIO PO3POOKH TOTO, IO 3/1aBa-
JIOCS TOTOBMM JIJISI BXKMBAHHS. 32 MAacKOIO Ha 33/IHbOMY TIJIAaHI CIIEHU BiIKPUJIACS BUMOTA HAIIOTO
BJIACHOTO iHIIIIOBAHHS, TPU, IPUNHATTS Ha cebe poJii Ta JoAChKol BixmosigaabHocTi. Mu nepe-
TBOPUIIUCS 3 00’€KTIB Ha cy0’€KTH, BiJl IPOCTUX a/[PecaTiB HA HE3aAMIHHUX aKTOPIB. | MU MOXKeMO
OyTH BIEBHEHUMHM, 110 [TOMPH PI3HOMAHITHICTD IUBLII3aliiHUX HAalIapyBaHb KyJbTypa IIpaBa Bce
3K TaK¥M € BUKJIIOYHO BCEPEINHI HAC, TUX, XTO BiZl4yBa€ HOTO MOBCAKIeHHO. MU HOCUMO fioTo i MU
(bopmyemo iioro. Bece koHBeHIIiiiHe B HbOMY KOHBEHIliasi3oBaHe HaMHi. BoHO He Ma€ JKOIHOTO
irmoro icHyBanms 260 eheKTy 1mo3a MUME MexKaMiL. | 3 orJisiy Ha foTo iCHyBaHHS BCepeIHi HaC
MU He MOKEMO IIePelaTd BiAOBIIaJbHICTD, SIKY IOTPIOHO HeCTH, KOMy-HeOyab iHmomy. Bona
HaIlla y BCiif CBOIN TOTAJBHOCTI HACTI/IBKY, IO i He MOXKHA BUPBATH 3 HAIINX /AHIB YA BYUHKIB.
TakuM YMHOM, BOHA TIEPETBOPUTHCS HA T€, 331 YOTO MU OXOPOHSIEMO i, 1106 BOHA CTaja IHM.
Tomy MU TOBUHHI MIKJIyBaTUCS PO Hel MOBCSAKYAC, TMKJIYIOUNCH TIPO Hallle BjaacHes [2, ¢. 219].

126 ®diaocodis npaBa i 3araabHa Teopis npaea N2 1/2012

154



DIAOCO®DIA IPABA, TEOPIA MPABA | MAMBYTHE TEOPETMKO-TTPABOBOI...

3 6araThOX IMOTJISI/IIB HAMOIBIIT HEBUHHUX KYyTOYKIB CBITY) B MAliOyTHE ANUBJISITHCS 3
OCTPAxOM, 1[0 BOHO TIPHHECE 3 COO0I0 KOMEPINai3aliiio IPUINIHIX OCBITH Ta [OCTi-
JKEeHb, KOJIU PE3yJIKTaTH TaKuX IOCJIKeHb OyIyTh 3aMOBJIEH] Hamepes SIK TOTOBI
KJIIIe /i1 BUTPABAAHHST Oy/Ib-sIKOI MOMITUKH, sIKy 3a0akaioTbh. Moke BUHUKHYTH
Taka IOKIPHICTh Iepejl Hallepe/l-BU3HaYeHICTIO (helneHeOe/IbHOI CBITOBOI MO THKY,
1[0 3PEIITOI0 MU OYIeMO TIEHTATUCS SIK CTapi JiBU, BECTU JKAJIOTiIHE JKUTTSI, CITH-
paoYKCh HA Te, IO IIe 3aTUIITNI0Cs .

IcHye HU3Ka 3HAKIB, SIKi BKa3ylOTh Ha Te, 1[0 CUTYAIlii 3aBK/11 MAIOTh /IBi CTOPO-
Hu. Ha 1ieit MOMEHT MU He MOKeMO Pe3iI0MyBaTH I1PO TaKy 3arpo3y 1och OiJiblie, HixK
Te, 110 TiepebyBaHHsT Ha Tiepudepii TakoK MOKe OYTH KOPHUCHUM.
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Bapra 4. ®dinocodia npaea, Teopis npaea Ta MaiibyTHE TeOpeTUKO-NPaBo-
BOT AYMKU

AHoTauiqa. CtaTTio NPUCBAYEHO METOAOMOrYHUM Npobnemam dinocodpcbko-npa-
BOBOi pednekcii, BUSBNEHHIO 3aKOHOMIPHOCTEN i NEPCNEKTMB PO3BUTKY TEOPETUKO-
NpPaBoBOi AYMKM Yy 3B’A3KY i3 COLjaibHUMM 1 iHTENEKTYyaNbHUMW 3MiHaMK, ki BigOyBa-
I0TbCS B Cy4aCHOMY CBiTi.

ABTOpPOM po3rnsgalnTbca TpaHcdopmaLlii y ¢pinocodii Ta Teopii npaa NPOTArom
OCTaHHiIX AECATUNITb, 30KPEMA 3MiHM Y MPeaMETI TEOPETUYHOI topMcnpyaeHL;ji Ta dino-
codii NpaBsa, AKi MaloTb IHTENeKTyaNbHe i CoLianbHO-KYbTYPHE NOXOOXKEHHS.

JeMOHCTPYETLCA BMIMB iHTENEKTYANIbHUX TEHAEHLLN €NoX1 Ha cNocobu NPaBoOBOro
dinocodCcTBYBaHHS, 3BE€AEHHSA OCTAaHHLOIO OO ANCKYPC-PEKOHCTPYKLII Ta gemarepiani-
3auii npaea, sika BiAOyBaETLCS B XOAi TaKOi PEKOHCTPYKLT; CTaBUTLCS MUTAHHS NPO MOX-
NIMBOCTI Ta MeXi Cy4acHOro BiApOAXEHHS MPUPOAHOro npasa; NPo6JemMaTuU3yoTbcs
nepcneKkTVBM IPUONYHOIo NO3UTMBI3MY. Ha niacTaBsi LbOro BKa3dyeTbCH Ha MOXJIMBICTb
i HeOOXiAHICTb peiHTerpadji LiHHOCTen, BUCNOBNIOETLCSA NMPUMYLLEHHS NP0 00’€aHaHHA Y
Heaanekomy ManbyTHbOMY COLLIETANbHOIO I iHTeNnekTyanbHoro y dinocodii npaea.

Kniouogi cnosa: ¢inocodia npasa, Teopis npasa, IOPUANYHUNA NO3UTUBISM, NMPU-
poaHe npaso.

Bapra 4. ®dunocodus npaea, Teopus npaea u oyayuiee TeopeTUKo-npaBo-
BOW MbICNN

AHHOTauusa. CtaTba NOCBsLEHA METOA0NIOrMYEeCKUM npobnemam ennocodpcko-
NpPaBoBOV pednekCcumn, BbIIBNEHUIO 3aKOHOMEPHOCTEN 1 NEPCMNEKTUB Pa3BUTUS TEOpPE-
TUKO-NPaBOBOW MbICAIN B CBA3M C COLMANbHBIMU Y UHTENNEKTYaNIbHbIMU N3MEHEHUSMN,
NPONCXOAALMMU B COBPEMEHHOM MUPE.

ABTOpPOM paccmaTpuBaloTcs TpaHcHOopMaumm COBPEMEHHOM dunocodpum n Teo-
puK npaBa B TeYeHWE NOCNeOHNX OECATUNETUN, B HACTHOCTU, U3MEHEHMS B NpeameTe
TeopeTuyeckon opucnpygeHunn n dunocodbdun npaea, MUMeEIOLLME MHTENNEKTYaNbHOE
N COLMAnbHO-KYNbTYPHOE MPOUCXOXOEHME.

JeMoHCTpupyeTCs BAUSIHNE WHTENNEKTYaNbHbIX TEHAEHLMA 3MOXM Ha CNOCOObI
npaBoBOro ¢GuiI0CoOPCTBOBAHUSA, €ro peayumpoBaHne K OUCKYPC-PEKOHCTPYKLUMN U
npoucxoaswen B xoae Takon PEKOHCTPYKUMM AemaTepuanusauumn npasa; CTaBUTCH
BOMPOC O BO3MOXHOCTSIX M npefenax COBPEMEHHOIO BO3POXAEHUA €CTECTBEHHOrO
npaea; NPobAeMaTu3npyoTCa NEPCNEKTUBbLI IOPUAMYECKOro No3uTruBmnama. Ha ocHo-
BaHMM 3TOro YKa3blBAETCH HA BO3MOXHOCTb U HEOOXOANMMOCTb PEUHTErPaLA LEEHHOC-
Tel; BbICKa3bIBAETCH NPEANOioXeHe 06 06beAMHEHWM B HEAANEKOM OyayLLIEM COLM-
€TaNbHOro U MHTENNEKTyanbHOro B dunocodbunn npasa.

KnioueBblie cnoBa: dunocodus npasa, Teopusa npasa, OPUONYECKNIA MO3UTU-
BU3M, ECTECTBEHHOE MPaBo.

Varga Cs. Legal Philosophy, Legal Theory — and the Future of Theoretical
Legal Thought

Summary. The article deals with the methodological problems of the philosophical and
legal reflection, revealing the trends and prospects of the theoretical legal thought’s
development due to the social and intellectual changes occurring in the contemporary world.

The author examines the transformation in the legal philosophy and theory within
last decades, including changes in the subject of theoretical jurisprudence and legal
philosophy based on the intellectual and socio-cultural origin.

The article illustrates the impact of modern intellectual trends on the ways of legal
philosophizing, reducing it to a discourse of reconstruction, the dematerialization of law while
such a reconstruction. The author put a question of the possibilities and limits of the modern
revival of natural law. The problems of the perspectives of legal positivism are arisen. On this
basis, the possibility and necessity of re-integration of values are pointed out. The assuming
of unification of societal and intellectual in the legal philosophy in the near future is made.

Key words: legal philosophy, legal theory, legal positivism, natural law.
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3ATAAKA MNMPABA | MTPABOBOIO MUCAEHHA
(peweHsia Ha OAHOMMEHHY KHury Y. Bapru')

2015 p. y Cankr-IlerepOypsi Oysa BumaHa kaura «3a-
YABA BAPTA

rajika rmpasa i MpaBOBOTO MUCJIEHHS», 10 SIBJISIE COOOT0
36ipKy BUOpPaHMX TBOPIB BiZIOMOTO YrOPCHKOTO IIPaBO3HABIIS
Y. Bapru, 3Hal1OMOTO YKPAaiHCHKOMY YMTAYEBI 3aB/ISIKN HUBIT
nybaikarniii y skypraanax «IIpaBo Ykpainu» ta «Dimocodis
npasa i 3arajibHa Teopisi nnpasas. Hanucani y pisHi yacu, Tekc-
T aBTOpa, (hisocoda Ta opUcTa, CKPYIMYIbO3HOTO JTOCITI/I-
HUKa Ta JIOAWHU 3 aKTUBHOIO TPOMA/ISIHCHKOIO IIO3UILEIO,
3HABIII 1 TOMYJIIpU3aTOpPa YTOPChKOi (istocodchKol Tpaau-
1ii (30kpema morJisiB Bujaruoro dinocoda /I, Jlykaya) ta
HafKpaIux 3pasKiB CBITOBOI IOPUCTIPY/EHITT (BiJ] YUCTOTO
BuenHst 11po npaBo [. Kesb3ena 10 3M00yTKIB MIKOJIM KPH-
TUYHUX TTPABOBUX JIOCTI/IKEHD 1 TOCTMO/IEPHICTCHKOI Teopil
mpaBa), BifoOpaskaloTh 3arajbHi TEHAEHI[T PO3BUTKY CBITOBOTO (hilocO(hCHKO-TIPaBO-
BOTO JIMCKYPCY Ta 0ro 0cOOIMBOCTI, 3yMOBJIEH] crienndiuHuM CXiZHOEBPOIEICHKIM
KOHTEKCTOM. BifTak KHura, 6€3yMOBHO, 3aC/IyTOBYE Ha YBary BITYM3HSIHOTO YMTAYA.

Y mouai 30py npodecopa Y. Bapru — mmmpoxuil crieKTp MUTaHb: BiJl IPUPOIN
mpaBa i MPaBOTO MUCJEHHS 0 KapTorpadg)yBaHHS «CBITOBOI TIPaBOBOI apeHU», BijI
(byHmameHTamIbHUX BaJ COIIAMICTUYHOTO MpaBa i MPUYMH IUBIII3AIIHOTO BiZicTa-
BaHH4 [lentpamproi Ta CxigHOT €BpOTN 10 YHIBEPCAIBHUX <ITOCTMOJEPHICTCHKUAX
BUKJIMKIB» IIpaBa. I Bce 5k TOJIOBHOIO «3ara/IKOIo IpaBay I/ yTOPCHKOTO JAOCiTHUKA
3aJTUTIIAETHCST OHTOJIOTIYHA 3ara/ika: YMM € MPaBo i 9K BoHO icHye? [lomryk posraaku
ABTOP TIOYMHAE 3 TIPOSICHEHHS TPUYWH YTBEP/KEHHS KIACMYHOTO MTO3UTUBICTCHKO-
ro — MaTepiaJiCTUYHOTO 1 CTATUYHOIO — TOTJIL/Y Ha MPaBo, y MesKkax SKOTO 1Us T0-
BHICTIO PO3YMHSIETHCS Y TMOHSITTI [ex, TIOCTAI0OUN BUKJIOYHO sIK (hopMa paHilie mpu-
HHATUX 3aK0HIB. Ha nymMKy (disocoda, 11i mTpuYMHA TPUXOBAHI y MPUPO/Ii JIep:KaBH,
sKa 3aBXK/U TParHe MOHOIOJII3YBATH MPAaBO Ta HAOYTH EKCKJIO3WBHOI BJIaJM HaJl
HUM 4epe3 BiIOKpeMJIeHHsT (SIK MTOHATIHE, TaK M IHCTUTYIIIMHE) CTBOPEHHS TTpaBa
BiJl IpaBocy/id. TakuM YMHOM, IIPABOTBOPYICTb KOPCTKO IMPOTUCTABJISETHCS Ipa-
BO3aCTOCYBAHHIO, SKOMY /IiCTAETHCS POJIb IPOCTOTO BUKOHABIL. Y Pe3yJbTaTi «Te
[PABOCY/I/IsA, SIKe HeoOXiIHO 3/1iCHIOBATH, 000B I3KOBO BUPOAUTHCS Y (hOpMabHUIL
Hopmokondopmiam» (c. 313). Tomy rosioBHe 3aBmaHHs cydacHoi dinocodii mpasa
Y. Bapra B6auae y Tomy, o6 3arporoHyBaTH HOBe TIyMa4eHHs yali3My «IIpaBa Ha
narepi» Ta «1pana B [ii». [loeaHy0UM MUPOKUI CIIEKTP CydacCHUX METOIOJOTIYHUX
MiIXO/IiB, BiH (hOPMYJIIOE BJIACHY KOHIIETIIIIO TIPaBa, Ky Y TePMiHOJIOTIi TOCTPaIsTH-
ChKOT IOPUCIIPYEHITIT MOKHA PO3TJISAATH K OJIHY 3 BEPCill HeKJIacuuHoi (isocodii
npaBa ab0 IUHAMIYHOTO TPABOPO3yMiHHs. Tak, y repMeHeBTHKO-€K3UCTEeHIliab-
HOMY KJIIOYi aBTOP HAroJIOIIy€, 10 He iCHY€E 3HayeHb MPaBWJI TIOBEIIHKU B3araJi,
HaTOMICTh BOHU BCTAaHOBJIOIOTHCS TIJTbKUA B KOHKPETHIN CUTYyaIlil, B KOHKPETHOMY

JATAJKA NPABA H [TPABOBOrO MILILTEHMA

! Bapra Y. 3araaka npasa u npasosoro Mpinuienns / Y. Bapra. — CII6. : ]| «Aned-IIpece»,
2015. - 395 c.
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KOHTEKCTI Ta B MeBHUU 4ac. Bi/iOBiIHO, TPABO PO3YMIETHCA SIK <«IPOIECyaTbHUN
MMHAMIYHUM KOHTUHYYM», <IIOCJIIOBHICTh aKTyasli3alliil TEeKCTyaJbHOTO KOPILY-
cy», mpoiiec «6e3nepepBHOl PEKOHBEHITIOHAII3AIIT», Y IKOMY MU, JIIOJIH, aKTHBYEMO
«ITpaBO Ha Marepi», MepeTBOPIOI0YN HOTO Ha «IpaBo B Aii» (c. 24, 32). OCKiJbKH XK
MU € CIIPaBKXHIMHM YYaCHUKAMU I[bOTO TIPOIIECY, a He MPOCTUMHU MapioOHETKaMHU, 0CO-
6ucTa BiNOBIAANBHICTD MpaBo3acTocyBada (i, BPEIITi-PelIT, KOKHOTO 3 Hac) Tpe-
BAJIOE B KOXKHiNT KOHKpeTHiN crpasi. [Ipu mpomy dinocod HamaraeTbcsi yHUKHYTH
K PelyKyBaHHS IpaBa /10 HOPM, Tak 1 3BeJleHHd MOTO /10 BUPIIIEHHST KOH(JIIKTIB,
MiIKPECTIOI0YN KOMIIJIEKCHICTD (heHOMEHa ITpaBa sIK PyXy, IO MOEAHYE B c00i «IIpa-
BWJIA, BJIQJIHI PIllIeHHS 1 peasbHy MoBeiHKY» (c. 188).

Kpisb nmpusmy po3ymiHHS 1paBa K JMHAMIYHOTO KyJbTYPHOTO (heHOMEeHa TIPo-
decop Y. Bapra nmepeocMuciiioe 0CHOBHI ITiIXOH /10 Kaacudikailii TpaBOBUX CUCTEM
i BUSIBJISIE IPUXOBAHI B HUX YIlepeKeHHs, BJACTUBI, yTIiM, 1 3aXi[HOMY ITPAaBOBOMY
MUCJIEHHIO B ILJIOMY: JIOMIHYBaHHS €I1iCTEMOJIOTIi TPUPOIHUYNX HAYK Ta 3arajioM
YTOIII0 3aXi/THOTO PaIlioOHAi3MYy, JIAJIHOTO MiaTH BCE CBOEMY OJHOOIYHOMY JIOTiU-
HOMYy aHamizy. Ha jgymKy aBTOpa, CIIpUIHATTS GapBUCTOCTI MPABOBOI KapTH CBITY
SIK 3arPO3U € HACJIKOM HOPMAaTHUBHOTO (DETUINU3MY 3aXiTHOTO TIPaBa, 3MYIIEHOTO
MPUMHOZKYBATH CBOI TIPOSIBY TP 3ITKHEHHI 3 PI3HOMAaHITHUMHU TIPOSIBAMU TpaBa He-
3axiziHoro. HajizBuvaitHO akTyaJlbHUM ChOTO/IHI BUJIAETHCS 3ayBaXKEHHS JIOCJIITHUKA
PO Te, IO «BapTO HaM JIMIIIe BU3HATHU 32 YYKMMH HaM peidikallissMu cury mpaBo-
BOI KYJIBTYPH i 32 0COOJUBOCTSIMU ITPaBa BiIOBIHY CBOOO/LY JIJISI TOTO, 100 IIyKaTH
HIAXK 1 crmocobu (Tepe-) BCTAaHOBJIEHHS TIOPSIIKY, MU HaOJMU3UMOCSI 10 PO3yMiHHST
TOTO, YOMY TaK BayKJIMBO, 106 CBITOBA 1 KyJbTYpHa GaraTOMaHITHICTD PO3TJISIATIACH
SIK HeoOXiIHa YMOBa JIIOICBKOTO CITiBICHYBaHHSI, YKpail BayKJIUBa JJIsl BHSKUBAHHST»
(c. 172).

Ocob6suBuii iHTEPEC JIsT YKPATHCHKOTO YWTava CTAHOBJISITH PO3YMHU MUCTATEISI
CTOCOBHO CTBOPEHHS i 3aCTOCYBaHHS €BPOIIEICHKOTO TIpaBa Ta MPUPOIN MTPABOBUX
3armo3nYeHb Ha MPUKJIAl JOCBiy YTOPUIMHY, SIKWi BigoOpaxkae crerndiky Kpaid
enTpanpnoi i Cxigaoi €Bponu 3arajoM. 3 0IBIYHOI MTOJEMiKH IIOJ[0 TOTO, Y1 CTBO-
PIOETBCST TIPABO 3aB/SIKHU TIPABUJIAM, Y1 OTO iCHYBaHHS MOKe OYyTH BHUSIBJIEHO JIUIIIE
B cyzioBiii mozii, Y. Bapra po6uTh BUCHOBOK ITPO Te, IO TpaBoBa cricteMa EBporieii-
cbkoro Coto3y crasa HalleheKTUBHIIIOK MiKHAPO/IHOIO TIPABOBOIO CUCTEMOIO CBITY
caMe TOMY, 10 CY/IU CTAJIA CITIBAKTOPAMU y TPAHCJIAIII1 3arajibHOI BOJI ypsijiaM Jiep-
skaB-wiieHiB (c¢. 88). BopHovac, K HaAroJolrye aBTop, He iCHY€E MeBHOTO BUXIJHOTO
€BPOIIENChKOTO TTpaBa. HaToMicTh TiTbKM TaKWii, 1O UKJIIYHO OHOBJIIOETHCS, KOH-
CEeHCYC Mik KpailHaMHU-4JIeHaM# MOKe BUPOOJISITH OCTaHHE. | Xoua BCi yYaCHUKM 1[hO-
TO MPOTIeCy «HAPOJKEHHS TMOPSIIKY 3 XaoCy» € HOMiHAJIbHO PIBHUMH, BCE K CTPYK-
TypHe BijicTaBaHH4 TipaBa kpaid lleraTpanbHoi i CxigHol €Bponu 3anauinae iM MeHIii
MIaHCH Ha ycrix. PaaukaibHi 3MiHU, SIKi BiAOYJINCH Y €BPONENCHKOMY TIPaBi TiCIsT
[lpyroi cBiTOBOI BilfHU 1 SIKi MM He 3MOTJIM BYACHO 3aCBOITH, MOJIATAJIN, HA TyMKY
aBTOPA, 30KPeMa, Y BUKOPUCTaHHI TIOCUJIaHb HA «<IIPUPOJLY pedeli»; B apryMeHTallii Ta
MepeKOHAHHSIX, 3ACHOBAHUX Ha MPUHIIATIAX; Y IUCKYPCI TTPaB JIIOJAWHA Ta BiIKPUTOMY
3MaraHHi 3axXuIeHuX IiHHOCTel. BoiHOUYac 3aMicTh MEXaHIYHOTO 3a1103UYEHHST TOTO-
BUX 3Pa3KiB HOBI KpalHU-YJIEHU MAlOTh CTATH aKTUBHUMU YYaCHUKaMU BUPOOJIEHHST
CITJIBHOTO MTPABOMOPSIZIKY, BiIYyBAIOUN BJIACHY BiAOBIAbHICTD, JKUTTEBO HEOOXI/I-
HY JIJI YCHIITHOTO BiJTHOBJICHHS.
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3arasom pozaymu Y. Bapru, mo BizoOpakaioTs 6apBUCTY TATITPY Cy4acHOI CBi-
ToBOI (hisocodii mpaBa, BUAAIOTHCS YKpall aKTyaJbHUMH 1 MOKYTb CTaTU B HAro/i
KO’KHOMY, XTO TaK caMo $K 1 yTopchbKuil (pisiocod, mparue po3raiaTv 3arajiky 1mpasa.
PestomyBatut 5k MpoiifieHN MIJIIX HAJ[AaMO caMOMYy aBTopy: «Mu Jli3HaJIMCh TIPO Tpa-
BO Te, 1[0 BOHO 3aBJK/IM OYJI0 BCEPEIHI HAC, XOUa MU JyMaJIH, [0 BOHO JI€Ch 330BHI.
Mu nHeceMo 10ro y cBOIl KyJIbTYpi, HE3BasKalouu Ha BCi CBOI IIOBTOPIOBaHI 1 KBAILJINBI
CIIpoOM TOEMHATH #0TO 3 00'€KTaMu MaTepianbHOro cBity» (c. 318). BomHouac 3a-
raJIKy IpaBa HaBPSI/T Y1 MOKHA BBAKATH PO3TAIaHOI0, aj’Ke B MeKaX TTIOCTMO/IEPHICT-
CHKOI MapajINTMH, SIKY PO3/IJISIE MICIUTEb, CAMa Bi/ITIOBiIb MOsKe Gy TH JIUIIIE TIPoIie-
coMm, i Hikosin — pe3ysabTaToM. Ha 3aBepiiieHHsT TeOPeTUYHOI PEKOHCTPYKITIT TpaBa siK
YaCTUHU 1HAMBIAYAJbHOI Ta CYCHIIbHOI MOPaJIi aBTOP JIMIIE 3aKJINUKAE HAaC /10 BiAIIO-
BiJIaJIbHOTO IMIKJYyBaHHS IIPO KYJIbTYPY IIpaBa, HOCISIMU Ta BOJHOYAC TBOPISIMU SKO1
MU €.

C. MAKCUMOB

00KmMop 10pUOUMHUX HAYK,
ynen-xopecnonoenm HAIIpH Yxpainu,
npogecop xagedpu inocogii
(Hauonanvruii topuouunuii ynigepcumem
imeni Apocaasea Myopoeo)

H. CATOXIHA

Kanouoam 1opuouuHux Hayx,

acucmenm xageopu inocoii
(Hauionanvnuii iopuduunuil ynigepcumem
imeni Apocaasa Myopoeo)
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SHAYEHH/I «IIPABA» IIPH IIOPIBHS5THHI ITPABA,
ABO CKAAIHICTbB TOTO,
IITO € OB’€EKTOM ITPABOBOI'O ITIOPIBHSTHHS

[lopiBHSHHS IpaBa, CIPSIMOBAHE Ha YHMHHE 3aKOHOJAaBCTBO, Mae€
OyTH poO3IIMpEeHe TaK, II00M OXONHUTH HOoro IIpakKTUYIHE
3aCTOCYBaHHS, 9K odilliliHe, TakK i Te, III0 MOBYAa3HO BU3HAETHCH
dK Horo peaaizairis. I 3 MeTor0 3p0o3yMiTH HIASIXH i 3acobu ITpaBo-
peaaizariii, BKAIOYHO 3 THM, LI0 OyZle BCTAHOBAEHO SK (pakT i
KaHOHAMHU TAYMaY€HHSI TOrO, A0 YOr0 3BEPTAIOTBhCS SIK A0 HOPM,
MIOPIBHAHHA Mae OyTH TAKOK CIPSIMOBAHE i OXOMNAIOBATH MOIEAI
OpaBOBOi AYMKHU (apryMeHTAallid Ta MHCA€HHSI, B TOMY YHCAI
i/Ie0AOTisI IOPUCTIB SIK OCOOAUBUM BU HPOdeCiHHOI TEOHTOAOTI]).

‘The Meaning of »Law« in Comparing Laws or the Complexity of What the Object of Legal
Comparison Is’ IlopigHsanbHo-npagosi docnidrkerHs [Kuis] 2013 /1-2, 9-12
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PISHI MEHTAABHOCTI POMAHO-TEPMAHCBKOI'O
TA AHTAO-AMEPHKAHCBKOTI'O ITPABA?
1O ITUTAHHA AOTTKU B TTPABI

Y po3MmoBi «IpaBHAO» 1 «HOpMa» 3aebOiABIIIOrO0 BIKHBAIOTBCH K
cuHOHIMU. HacmpaBali BOHM MOXKyTh BKas3yBaTH Ha OOHE U Te
caMe, ase 3 pPI3HUX TOYOK 30py: «I[IPpaBHAO» BKa3ye Ha Te€, IO
HassBHUU HOPMAaTHBHHUU IIPUIIUC, a «HOpMa» — HAa AOTLIYHO
OCMHCAEHE KOHIIEIITYaAbHE BTIA€HHSI TAaKOro mpunucy. Tomy II0
HOPMHU IependadaroTh aKCioMaTHYHUU ifgeaa KOHIIEIITyaaizallii ta
Aorizamii mpaBa, BOHU MPHUCYTHI AHIIE Yy POMAaHOT€PMaHCBKHUX
OpaBOBUX CHCTEMax, O€ BOHU QOPMYIOTh [OOTMAaTUKy IIpaBa
(HaBIIakH, y aHTAO-aMEPUKAHCBKOMY IIpaBi IIPUCYTHI 31€0iABIIOTO
Ka3yaabHi 3pa3ky). Hopma €, 3BH4aiiHO, AOTIYHO 3aBEPIIEHOIO, a
IpaBUAO — IIPOMO3UILE€0. BiAMOBIMHO, PEKOHCTPYKIA MOXKE
TaKOXX BULBUTH, 110 HACIIPaB/i >KOAHA 3 HOPM YU [AeKiAbKa HOPM
BUPaKaOThCA IIEBHUM ITPABUAOM.

‘Differing Mentalities of Civil Law and Common Law? The Issue of Logic in Law’
IopisHsansHo-npaesosi docnioxeHHs [Kuis] 2009/1, 29-35
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